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[6560-01] 
Title 40—Protection of Environment 


CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 


(FRL 951-8] 


PART 35—STATE AND LOCAL 
ASSISTANCE 


Subpart E—Grants For Construction 
of Treatment Works 


AGENCY: Environmental Protection 
Agency. 


ACTION: Rule. 


SUMMARY: This is a conformed ver- 
sion of regulations governing the con- 
struction grants program for munici- 
pal wastewater treatment works. The 
substantial changes in the regulations 
serve several purposes. The majority 
of the changes implement amend- 
ments to the Federal Water Pollution 
Control Act (FWPCA or the Act) as 
amended, contained in the Clean 
Water Act of 1977 (Pub. L. 95-217 or 
the 1977 Act). The regulations also 
contain a series of technical amend- 
ments that make technical, adminis- 
trative, and programmatic changes to 
facilitate administration of and par- 
ticipation in the program. The regula- 
tions incorporate certain requirements 
and incentives to implement the pre- 
treatment program for industries con- 
tributing to municipal wastewater 
treatment works. To enhance public 
involvement in the program, the regu- 
lations add public participation activi- 
ties in the development of State proj- 
ect pricrities as well as in the approval 
of State-prepared population projec- 
tions in the cost-effectiveness analysis 
guidelines. Cost-effectiveness analysis 
guidelines are completely revised to re- 
flect provisions of the 1977 Act and 
other major policies. Finally, in re- 
sponse to Executive Order 12044 on 
improving government regulations, we 
have made numerous editorial changes 
to make the regulations more under- 
standable. 


DATES: These final rules are effective 
on October 1, 1978, unless otherwise 
specified in particular sections. They 
apply to grants (including subsequent 
related projects) awarded on or after 
that date. Comments on changes pro- 
posed to §35.936-13 will be accepted 
until November 30, 1978. 


ADDRESSES: Comments submitted 
on these regulations may be inspected 
at the Public Information Reference 
Unit, EPA Headquarters, Room 2922, 
Waterside Mall, 401 M Street SW., 
Washington, D.C., between 8 a.m. and 
4:30 p.m., on business days. EPA-pre- 
pared summaries of the comments are 
also available. Comments on proposed 
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changes to § 35.936-13 should be sent 
(in triplicate, if possible) to Mr. Alex- 
ander J. Greene, Director, Grants Ad- 
ministration Division, Attention: PM- 
216-P “Subpart E,” Environmental 
Protection Agency, 401 M Street SW., 
Washington, D.C. 20460. 


FOR FURTHER INFORMATION 
CONTACT: 


Michael B. Cook, Acting Director, 
Facility Requirements Division 
(WH-547), Environmental Protec- 
tion Agency, 401 M Street SW., 
Room £E1137D, Washington, D.C. 
20460, telephone 202-426-9404. 


SUPPLEMENTARY INFORMATION: 
Certain regulatory changes to imple- 
ment the 1977 Act were published on 
April 25, 1978, in the FEDERAL ReEcIs- 
TER as interim final regulations. These 
included changes related to State pri- 
orities, grant eligible categories, land 
eligibility, user charges, industrial cost 
recovery, grants for individual sys- 
tems, combined step 2 and 3 grants, 
training facility grants, Buy America, 
cost-effectiveness analysis and reserve 
capacity. We published these regula- 
tions as interim final and generally 
made them effective on April 25, 1978, 
because they implement provisions in 
the 1977 Act that were effective upon 
enactment and because they were nec- 
essary for ongoing administration of 
the program. Some of the technical 
amendments, which were published in 
FEDERAL REGISTER on June 2, 1978, as 
the proposed rules, made changes to 
the same sections. The provisions can 
be distinguished by reading the discus- 
sions in this preamble and referring 
back to the earlier FEDERAL REGISTER 
publications, where the regulatory 
changes are set forth section by sec- 
tion. The remainder of the regulatory 
changes that implement the 1977 Act 
were proposed on April 25, 1978, be- 
cause, under the 1977 Act, they are 
not effective until October 1, 1978, or 
because their implementation was not 
crucial to the program’s operation. 
These include provisions on innovative 
and alternative technologies, recre- 
ational, and open space uses, and the 
provision of assistance by EPA to 
grant recipients with respect to con- 
tracts. 

EPA conducted extensive public par- 
ticipation activities in the develop- 
ment of these regulations. Prior to ini- 
tial publication of any of the regula- 
tions in the FEDERAL REGISTER, EPA 
circulated four drafts of the regula- 
tions implementing the Clean Water 
Act. Also in the drafts were changes 
on pretreatment and public participa- 
tion. We conducted numerous meet- 
ings to solicit public input. These in- 
cluded 4 days of open meetings in 
Washington, D.C., six briefings for 
State and local officials held at EPA 
regional offices, and meetings for EPA 


advisory groups. Three meetings were 
held with State representatives ap- 
pointed by the National Governors’ 
Conference and by the Association of 
State and Interstate Water Pollution 
Control Agencies. Two meetings were 
held with the Association of Metro- 
politan Sewerage Agencies, two meet- 
ings were held with the Management 
Advisory Group, and presentations 
were made at the government affairs 
seminar of the Water Pollution Con- 
trol Federation. We consulted repre- 
sentatives of Federal agencies infor- 
mally. During this prepublication 
period of 4 months we received over 
1,000 written comments from State, re- 
gional, and municipal agencies; envir- 
ornmental and special interest groups; 
and the public generally. We circulat- 
ed one draft of the technical amend- 
ments to 1,000 organizations and _pri- 
vate citizens before publication in the 
FEDERAL REGISTER. 

On April 25, 1978, EPA published 
proposed and interim final regulatory 
changes to implement the 1977 Act, to 
modify pretreatment requirements, 
and to add certain public participation 
activities. On June 2, 1978, EPA pub- 
lished technical amendments to the 
construction grants regulations as pro- 
posed rules. After publication of the 
regulations, several environmental and 
special interest groups coordinated 
five areawide conferences on the regu- 
lations in Atlanta, Chicago, Dallas, 
Philadelphia, and San _ Francisco. 
These meetings were attended by 
1,000 people. 

During June, EPA regional offices 
conducted 14 public meetings to solicit 
comments. The EPA officials responsi- 
ble for development of the regulations 
made presentations and answered 
questions. The regional offices encour- 
aged participation by a combination of 
press releases, mailings and telephone 
contacts to interested and affected or- 
ganizations. EPA officials directly re- 
sponsible for the regulations met in- 
formally with representatives of other 
Federal agencies, environmental, and 
special interest groups. They also an- 
swered innumerable telephone inquir- 
ies about the regulations. EPA re- 
ceived over 250 comments on the April 
25 regulations and over 45 on the tech- 
nical amendments published on June 
2. These comments and summaries are 
available for inspection at the EPA 
Public Information Reference Unit at 
the address listed above. 

Using the comments received during 
and after the comment period, EPA 
revised the April 25 regulations. We 
mailed the revised draft to more than 
930 groups, agencies and persons that 
commented on prior drafts. We re- 
ceived quick responses from various 
groups and considered their comments 
in preparing the final regulations. Be- 
sides the revisions to the April 25 reg- 
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ulations, the final regulations included 
both revisions to the technical amend- 
ments and editorial changes. 

Altogether the Agency circulated 
more than 60,000 copies of various 
drafts of the regulations. We received 
invaluable assistance from the organi- 
zations, agencies, and the public at 
large. Commenters raised a variety of 
issues. The major issues raised during 
the official comment period are dis- 
cussed. below under the appropriate 
subject area. 

Various related regulations have 
been or will be published soon. As re- 
quired by statutory deadline, EPA 
published two short amendments to 
the construction grants program regu- 
lations early this year. On January 10, 
1978 (43 FR 1597), fiscal years 1978-81 
authorizations were allotted. On June 
29, 1978 (43 FR 28202), we published a 
correction of the section number for 
the allotment regulation. It is § 35.910- 
8 in this conformed regulation. On 
February 23, 1978 (43 FR 7426), the re- 
imbursement grant regulations (subpt. 
D) were revised to extend eligibility 
dates. On June 26, 1978 (43 FR 27736), 
EPA published final pretreatment reg- 
ulations as 40 CFR part 403. Those 
regulations establish the responsibil- 
ities of Government, industry, and the 
public to implement national pretreat- 
ment standards to control pollutants 
that pass through or interfere with 
treatment processes in publicly-owned 
treatment works or that may contami- 
nate sewage sludge. 

On August 7, 1978, we published pro- 
posed regulations on public participa- 
tion in the FepERAL REGISTER (43 FR 
34794). Those regulations implement 
section 10l(e) of the FWPCA which 
requires EPA to provide for, encour- 
age, and assist public participation in 
EPA programs. The regulations would 
replace 40 CFR part 105 (Public Par- 
ticipation in Water Pollution Control) 
and 40 CFR part 249 (Public Participa- 
tion in Solid Waste Management) with 
a new 40 CFR part 25. 

References to part 25 are inserted in 
this regulation in anticipation of pub- 
lication of final public participation 
regulations. In the interim any refer- 
ence to part 25 in these regulations 
should be interpreted as referencing 
the current part 105 regulations. The 
new part 25 would establish overall 
public participation requirements for 
programs under the Clean Water Act, 
the Safe Drinking Water Act, and the 
Resource Conservation and Recovery 
Act. The regulations, in addition, 
revise public participation require- 
ments in 40 CFR part 35 subpart E, 
specifically for the construction grants 
program. They focus the public’s at- 
tention on decisions made during the 
planning of the wastewater treatment 
facilities. They also provide the oppor- 
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tunity for public involvement in later 
stages of project development. 

EPA published proposed regulations 
for the water quality management 
program in the FEDERAL REGISTER on 
September 12, 1978 (43 FR 40742). 
Those regulations replace 40 CFR 
parts 130 and 131 and portions of part 
35 with a new 40 CFR part 35, subpart 
G. The regulations govern the water 
quality management program under 
sections 106, 208, and 303(e) of the 
FWPCA and include changes made to 


‘implement provisions of the 1977 Act. 


The regulations require a State/EPA 
agreement, which is intended to serve 
as the principal management tool for 
the water quality management pro- 
gram. The State/EPA agreement will 
integrate the planning, management, 
and implementation of ail water qual- 
ity management programs under the 
Clean Water Act, RCRA, and SDWA 
by fiscal year 1980. At a minimum, the 
fiscal year 1979 agreement shall cover 
programs authorized by sections 106, 
205(g), 208, 303, and 314 of the Clean 
Water Act. The State/EPA agreement 
is distinct from the construction grant 
delegation agreements that may be ne- 
gotiated under section 205(g) of the 
FWPCA, as amended by the 1977 Act. 
The water quality management 
(WQM) regulations coordinate the es- 
tablishment of State and areawide 
WQM agencies’ sewage treatment pri- 
orities with the construction grants 
priority system and lists. WQM plans 
are to provide certain facility planning 
related information such as planning 
area delineations, waste load alloca- 
tions, and population projection disag- 
gregations. Construction grant facility 
plans will have to be based on this in- 
formation. Overall the WQM program 
regulations link that program and the 
construction grants program together 
much more closely. 

On September 20, 1978 (43 FR 42251) 
we published in the FEDERAL REGISTER 
final regulations on State management 
assistance grants (subpt. F). They 
make funds available to States to man- 
age the construction grants program 
and to hire and train staff needed to 
implement delegated functions. 

From time to time EPA issues guid- 
ance and technical information to sup- 
plement regulations and to assist 
those participating and interested in 
EPA programs. A listing of informa- 
tion and copies may be obtained from 
the General Services Administration 
(8FSS), Centralized Mailing Lists Ser- 
vices, Building 41, Denver Federal 
Center, Denver, Colo. 80225. (See 
§ 35.900(c).) 

Discussion of the regulatory changes 
being made are grouped by subject 
matter. Following the discussion of 
each subject area, the preamble identi- 
fies those sections in the regulations 
related to the subject areas that are 
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changed. For the technical amend- 
ments each section containing a 
change is discussed separately. 


STATE PRIORITY 


Sections 20 and 40 of the 1977 Act 
modified the policy and procedures ap- 
plicable to State project priority plan- 
ning and clarified the intent of Con- 
gress regarding the roles and responsi- 
bilities of the States in preparation of 
priority lists. These new provisions of 
the Act require several modifications 
to the procedures used by the States 
in managing their pricrity lists. Estab- 
lished priority rating and ranking cri- 
teria that are consistent with applica- 
ble guidance and these regulations 
need not be changed. 

The 1977 Act gives the States exclu- 
Sive authority to rank categories of 
projects. The categories specified in 
the 1977 Act are those used in the 
survey of the cost of needed publicly- 
owned treatment works (the needs 
survey) and have been defined in 
detail in previously published guid- 
ance for the survey. The regulations 
have been written so that no State is 
required to assign a different ranking 
to categories of projects, but it may do 
so on an optional basis. 

States are expected to continue to 
use priority criteria based on the se- 
verity of the pollution problem, the 
existing population affected, and 
other related factors necessary to 
meet statutory requirements. Al! pro- - 
jects on the priority lists, including 
those benefiting from the setaside pro- 
visions, must be rated according to the 
priority criteria and subject to the 
management procedures contained in 
the approved State priority system. 
When preparing their priority lists, 
States must take into account the 
work completed by designated State 
and areawide agencies responsible for 
water quality management. 

The legislative history of the 1977 
Act indicates that State priority list 
planning and management must be 
closely linked to meeting unfilled 
treatment needs before other eligible 
treatment works may be funded. The 
1977 Act specifically requires, with one 
exception, that only projects resulting 
in compliance with the enforceable re- 
quirements of the Act may be included 
on the State’s priority list. Projects on 
the State list which do not meet this 
requirement are to be removed and al- 
ternate projects which do meet the re- 
quirements added to use avaiiable 
funds. 

Several commenters on the regula- 
tions expressed concern that the sec- 
tion on State priorities was very long 
compared with the relatively short ref- 
erence to priorities in the Clean Water 
Act. We believe that these comments 
result from a misunderstanding of the 
role of the priority system and priority 
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lists in the construction grants pro- 
gram. The priority system and lists are 
the principal mechanisms in the pro- 
gram for selecting who will be in line 
for grant funds, for scheduling grants, 
for planning obligations and outlays of 
funds, and for providing information 
to justify congressional authorizations 
and appropriations. The priority 
system and lists are, in short, the man- 
agement tools which allow the Feder- 
al,” State, and local governments to 
plan, budget, and oversee the con- 
struction grants program. 

The 1977 Act complicated the task 
of management by imposing new re- 
quirements for planning and set-asides 
which must be met for the orderly 
progress of the grants program. At the 
same time, the Congress provided for 
State management assistance grants 
to increase revenues available to 
States to handle added managerial re- 
sponsibilities. The grants program will 
not be able to maintain a proper bal- 
ance and an orderly flow of step 1, 2, 
and 3 projects at the rate necessary to 
utilize the $24.5 billion authorized by 
Congress without a sound managerial 
system such as that established for 
State priority systems and lists. 

Some commenters stated that the 
priority system should not have to be 
submitted annually to EPA, but rather 
only when revised. EPA agrees and 
has changed the regulation according- 
ly. 

Several commenters recommended 
additions to the criteria forming the 
basis for the State priority system, in- 
cluding national priorities, public 
health, economic hardship, workers’ 
health and safety, evidence of past or 
present discrimination in the use of 
grant funds, and groundwater pollu- 
tion. We believe, however, that the cri- 
teria selected are those most relevant 
to achieve the goals of the Clean 
Water Act. 

The Council on Environmental 
Quality recommended that water im- 
provement be reinstated as the main 
goal of the priority system. We agree 
and have changed the regulation ac- 
cordingly. 

Enforceable requirements. The en- 
forceable requirements of the Act, as 
defined in this regulation, are limita- 
tions or conditions of a 402 or 404 
permit which, if violated, could result 
in a civil or criminal action under sec- 
tion 309 of the Act. Where a permit 
has not been issued, the term includes 
any requirement that in the judgment 
of the Regional Administrator would 
be included in the permit when issued. 
Where a permit is not applicable the 
term shall include any requirement 
which the Regional Administrator de- 
termines is necessary to meet applica- 
ble criteria for best practicable waste 
treatment technology (BPWTT). 
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This definition covers municipal pol- 
lution of surface water and ground- 
water. Permits issued under section 
402 of the Act incorporate surface dis- 
charge requirements imposed by sec- 
tions 301, 403, and 405. Section 301, in 
turn, requires BPWTT or any more 
stringent level of treatment deter- 
mined in the water quality manage- 
ment planning process (authorized 
under sections 208 and 303) to be nec- 
essary to meet water quality stand- 
ards. It also requires any more strin- 
gent level of treatment found to be 
necessary to meet State laws or regula- 
tions (under authority preserved by 
section 510). 

To receive construction grants, mu- 
nicipal treatment works are required 
under section 201(g¢)(2)(A) of the Act 
to provide for the application of 
BPWTT. Information published by 
the Agency on BPWTT contains crite- 
ria which must be met by grant 
funded projects involving land applica- 
tion techniques, land utilization prac- 
tices and alternatives involving reuse 
and recycling. These criteria, designed 
to protect groundwater from pollution 
by municipal treatment facilities, are 
analogous to effluent limitations and 
conditions in permits designed to pro- 
tect surface waters. 

We received several comments re- 
questing that the definition of en- 
forceable requirements list sections 
201, 208, 301, 309, 402, and 405 of the 
Act. Some comments also suggested a 
reference to section 510. We have care- 
fully considered these comments but 
decided to retain the same definition 
used in the interim regulation. As was 
discussed above, our definition encom- 
passes these other sections of the Act 
to the extent they are translated into 
specific requirements to protect and 
improve ground and surface water 
quality. To the extent they are not 
translated into such specific require- 
ments, grantees, States, and EPA 
would have difficulty determining if a 
project was necessary to meet them or 
not. 

A few commenters expressed con- 
cern that the definition of enforceable 
requirements adopted by EPA would 
exclude projects involving reuse and 
recycling which were not necessary to 
protect ground or surface waters. The 
Agency believes that such projects 
should be excluded from the defini- 
tion. Federal assistance for publicly 
owned treatment works under the Act 
is intended to correct and reduce the 
backlog of pollution problems. 

The Act and Agency policy strongly 
encourage reuse and recycling tech- 
niques as a means to meet pollutant 
discharge requirements. Reuse and re- 
cycling projects which are needed to 
meet the enforceable requirements of 
the Act should be given higher prior- 
ity. The regulations have numerous 


provisions to encourage reuse and re- 
cycling, including changes between the 
interim and final versions of the cost 
effectiveness guidelines to allow addi- 
tional projects to qualify for the 115 
percent cost preference (see section 7 
of appendix A). 

Priority list management. Priority 
list management procedures have been 
clarified in the new regulations to 
assure that EPA, the States and mu- 
nicipalities each know which projects 
will be funded with available monies 
during the current year, and which 
projects may expect funding during 
subsequent years. In addition, the new 
procedures require documentation and 
notification to interested parties of 
any changes to the funding plans. The 
fundable portion of the priority list 
has been defined to include only pro- 
jects planned for funding with availa- 
ble funds during the first year of the 
5-year period. Procedures are estab- 
lished to allow a project on the funda- 
ble portion of the priority list to be by- 
passed when the State documents and 
notifies the grant applicant that it 
cannot be ready for award during the 
current year. Projects that are ranked 
highest on the planning portion of the 
priority list will replace the project 
which is not ready to proceed. In most 
cases, the project bypass procedure is 
not expected to constitute a signifi- 
cant revision to the priority list, and 
additional public participation should 
not be required. 

An alternative to the bypass proce- 
dure was carefully considered but 
eventually rejected. This alternative 
would allow a State to include on the 
fundable portion all projects that 
could conceivably be ready for award 
during the funding year without 
regard to the limits of available allot- 
ments. Bypass procedures would be 
unnecessary, as all potential projects 
would be included on the fundable 
portion of the list. This approach was 
rejected because it would potentially 
allow high priority projects to go un- 
funded even though ready to proceed 
during the funding year in favor of 
lower priority projects. It also would 
create a great deal of uncertainty 
about which projects would be ap- 
proved during the funding year and 
which would not. 

There are other priority list manage- 
ment procedures required by the new 
regulations, most based on existing 
policy and guidance. The regulations 
require some increase to the project 
information included on the priority 
list and an improvement to the public 
participation process. Supplemental 
guidance will be issued to further 
define these requirements and provide 
the phasing necessary to avoid disrup- 
tion of State operations. 

A few commenters expressed con- 
cern that the bypass procedures cre- 
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. ated undue administrative difficulties 
for the States. We believe, however, 
that without such procedures, the goal 
of the priority list to insure that fund- 
ing is first available to projects with 
highest priority, could easily be 
thwarted. One commenter stated that 
the bypass provisions were too vague 
and could be abused. We believe that 
they have been defined in sufficient 
detail for a regulation. Additional 
guidance could be issued if abuses de- 
velop. 

One commenter stated that adding 
and deleting projects to an approved 
priority list is very difficult. We agree 
that such changes are not easy. Sig- 
nificant changes are likely to disrupt 
plans for one or more municipalities 
and should be made only after careful 
consideration and opportunity for 
public participation. ; 

Several States recommended 
changes to the regulation to restrict 
further the role of EPA in review of 
the priority list. We disagree with 
these recommendations because the 
management role of the Agency has 
already been reduced to the minimum 
necessary to insure equitable imple- 
mentation of the Clean Water Act and 
related regulations. 

Five-year priority list. The interim 
regulations for State priority list man- 
agement reauire a 5-year priority list 
to ensure that projects are planned 
and managed in accordance with an 
overall multiple-year operating strate- 
gy. In preparing the priority list, con- 
sideration must be given to the inven- 
tory of all needed publicly owned 
treatment works within a State. The 
most recent Needs Survey should. be 
used for this purpose. Sufficient infor- 
mation, including cost data, is readily 
available from this Survey allowing 
the development of a long-term prior- 
ity list without undue additional effort 
on the part of the State. 

Several commenters expressed con- 
cern that excessive information was 
required on the priority list. EPA 
agrees and has revised the regulations 
so that requirements for the planning 
portion of the list will be detailed in 
supplemental guidance. The Agency 
will require only the minimum amount 
of information commensurate with the 
requirements of program management 
and public participation. The remain- 
ing requirements are essential to 
insure orderly development of projects 
which will utilize available funds and 
set-asides, while meeting the most 
critical needs for water pollution con- 
trol. 

A few commenters said that infor- 
mation required on the priority list is 
not appropriate for public review. We 
believe that the required information 
provides the essentials of what is re- 
quired for the public, including an ad- 
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dress where more information may be 
obtained on individual projects. 

Comments were also received recom- 
mending separate priority lists for pro- 
jects utilizing set-aside funds for small 
communities and for innovative and 
alternative technologies. The Agency 
has allowed and will continue to allow 
a separate priority list for small com- 
munities where desired by a State and 
where the splitting of funds between 
the list for small communities and 
cther communities is justified on a 
sound basis. Our experience is that 
such lists are difficult to administer. 
The complexity would be compeunded 
where States could not tell with cer- 
tainty whether or not a preject might 
qualify for a set-aside. The reguiation 
does allow a higher priority to be 
given to projects qualifying for th 
set-asides. 

Several commenters expressed con- 
cern about the relationship between 
the needs survey and the priority list. 
A few commenters said that EPA 
should not expect the States to pre- 
pare the needs survey. We would em- 
phasize that this was not our intent. 
Our interest is in having the priority 
list prepared on the basis of the needs 
inventory, and to cross reference the 
needs inventory so that the Agency 
and the States can readily ascertain 
which needs are planned to be met 
and which are not. Other commenters 
stated that there should be no rela- 
tionship between the needs inventory 
and the priority list. We disagree be- 
cause of the critical role the needs in- 
ventory plays in the grants program. 
The needs inventory includes all exist- 
ing and needed treatment works. This 
inventory is used for program plan- 
ning, oversight, and evaluation. The 
needs are, of course, also used by Con- 
gress aS a basis for allotting grant 
funds among the States. When prepar- 
ing the priority list, States should 
review the needs inventory and give 
highest priority to those facilities with 
the most critical need. After a new fa- 
cility is funded, the needs inventory 
will be revised by EPA accordingly. 

Pipe-related projects. One exception 
to the stipulation that all projects on 
the priority list must meet the en- 
forceable requirements is provided in 
the Act. This exception is for projects 
involving major sewer rehabilitation, 
interceptor sewers, collector sewers, 
and correction of combined sewer 
overflows. States may, at their option, 
include on the fundable portion of 
their list facilities in these categories 
with a combined estimated EPA share 
of as much as 25 percent of the availa- 
ble ailotment. Facilities in these cate- 
gories which would use funds beyond 
the 25-percent level may be included 
on the list only where they are essen- 
tial to meet the enforceable require- 
ments of the Act. 
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Comments on the Agency’s interpre- 
tation of the 25-percent provision feil 
into two groups. One group stated 
that all projects must satisfy the test 
of being necessary to meet the en- 
forceable requirements of the Act 
whether or not they fall into the 
sewer-related categories. EPA dis- 
agrees with this interpretation be- 
cause it necessarily results in vitiating 
almost all meaning from the 25-per- 
cent provision of section 216. More- 
over, it would prevent some projects, 
such as those necessary to protect 
public health but not ground or sur- 
face waters, from being retained on 
the priority list. Congress clearly did 
not intend this result. 

The other group of commenters on 
the 25-percent provision stated that 
ve have misconstrued the law by stat- 
ing that the 25-percent was a ceiling 
rather than a floor for sewer-related 
projects in the specified categories. We 
would note, however, that the 25-per- 
cent ceiling is imposed in our regula- 
tions only for sewer-related projects 
which cannot be justified as necessary 
to meet the enforceable requirements 
of the Act. No limitation is placed 
upon such projects when necessary to 
meet the enforceable requirements of 
the Act so long as they are placed on 
the priority list in conformance with 
the State priority system and are 
found to be grant eligible. 

The Agency received several com- 
ments interpreting the regulations to 
impiy that all projects placed on the 
priority list are automatically eligible 
for funding. This is not the case. Pro- 
jects should be placed on the priority 
list only if they are expected to be eli- 
gible. However, there may not be suffi- 
cient information available to deter- 
mine its eligibility at the time the pri- 
ority list is prepared. Projects later 
found to be ineligible should be re- 
moved from the priority list. This re- 
quirement applies to pipe-related pro- 
jects placed on the priority list under 
the 25-percent provision as well as 
other types of projects. A project must 
ultimately be determined cost-effec- 
tive as well as eligible to receive a con- 
struction grant. 

New set-asides on priority list. The 
Act contains a number of new provi- 
sions that require States to set aside 
funds for specific purposes. Included 
in these set-asides is a reserve for al- 
ternatives to conventional treatment 
for communities with populations of 
3,500 or less, or the sparsely populated 
areas of larger communities. Rural 
States must set aside 4 percent of 
their allotment for such _ projects. 
Other States have the option of set- 
ting aside no more than 4 percent of 
their allotments for this purpose. In 
addition, 2 percent of the allotment 
for fiscal year 1979 and fiscal year 
1980 and 3 percent of the ailotment 
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for fiscal year 1981 must be used only 
for grant increases for innovative and 
alternative treatment processes. At 
least one-half of 1 percent of the allot- 
ment (part of the 2 percent) must be 
used for grant increases for innovative 
technology during these years. 

Nothing in this regulation is to 
affect existing administrative policy 
for the establishment of a separate 
funding strategy for small communi- 
ties where a State chooses to set aside 
a reasonable percentage of its funds 
for the projects of such small commu- 
nities. 

Several commenters recommended 
that a higher priority be allowed for 
innovative and alternative projects at 
the step 3 stage as well as the step 2 
stage, and also for projects to pay 100 
percent of the costs of replacement 
when an innovative or alternative 
project fails. EPA agrees and has re- 
vised the regulation accordingly. One 
commenter said that the higher prior- 
ity at the step 2 stage for innovative 
and alternative projects should be 
mandatory. EPA disagrees since the 
1977 Act clearly leaves it optional. 

A few commenters asked for a de- 
tailed definition in the regulation of 
what would qualify as a sparsely popu- 
lated area of a larger community. Any 
area where treatment works serving 
an individual residence ~or cluster of 
residences are cost-effective will, in all 
likelihood, qualify as sparsely populat- 
ed. 

Public participation. This provision 

‘of the new regulation has generated 
many comments. These comments are 
almost equally divided expressing both 
sides of the issue. Public interest 
groups and private citizens largely 
desire more and better information 
and express an interest in sharing in 
the decisions which affect their lives 
and the well-being of their communi- 
ties, while comments from others cite 
the additional expense, time delay and 
relatively small anticipated benefits to 
the public that may be associated with 
these new requirements. This issue is 
of concern to the Agency. These provi- 
sions are being retained as in the in- 
terim regulation, but will be moni- 
tored to determine if they should be 
changed in the future. Regulatory 
changes related to State priority plan- 
ning and management are limited to 
the revision to § 35.915. 


INNOVATIVE AND ALTERNATIVE 
TECHNOLOGIES 


Under the new section 201(g)(5), 
after September 30, 1978, grant recipi- 
ents are required to analyze innovative 
and alternative treatment processes 
and techniques for use in wastewater 
treatment works. Section 201(i) re- 
quires the encouragement of processes 
that reduce energy needs. Section 
202(a)(2) provides for Federal grants 
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for 85 percent of allowable construc- 
tion costs for treatment works or sig- 
nificant portions of treatment works 
that utilize innovative and alternative 
treatment processes and techniques. 
Section 202(a)(3) provides 100 percent 
Federal grants for replacement or 
modification of treatment works con- 
structed in accordance with section 
202(a)(2), under certain conditions. 
Section 202(a)(4) defines the eligible 
treatment works that can be the sub- 
ject of 85-percent grants. These provi- 
sions and others in the 1977 Act that 
involve innovative and alternative 
technologies depend upon guidelines 
authorized by section 304(d)(3) that 
set forth criteria to be utilized in iden- 
tifying innovative and alternative 
technologies. 

Regulations discussed under other 
headings contain several important 
provisions relating to innovative and 
alternative technologies. The cost-ef- 
fectiveness guidelines permit a 15-per- 
cent cost preference for treatment 
works that utilize innovative or alter- 
native processes or techniques. Under 
the regulations on priorities a funding 
reserve is established to pay for the in- 
creased part of the grants for treat- 
ment works that include innovative or 
alternative processes or techniques. 
Also, States are authorized to give 
higher priority to treatment works uti- 
lizing innovative or alternative tech- 
nologies. A 4-percent reserve of each 
State’s yearly allotment is set aside to 
fund alternatives to conventional 
treatment works in small communities. 

The Clean Water Act of 1977 and its 
legislative history make it clear that 
the provisions pertaining to innovative 
and alternative technologies are in- 
tended to achieve greater use of sys- 
tems which reclaim and reuse water, 
productively recycle wastewater con- 
stituents or otherwise eliminate the 
discharge of pollutants, or recover 
energy. ‘The principal difference be- 
tween alternative and _ innovative 
wastewater treatment technologies, as 
viewed by the 1977 Act and its legisla- 
tive history, is the degree to which 
they have been developed and imple- 
mented. Alternative wastewater treat- 
ment processes and techniques are 
those which have been proven and 
used in actual practice; innovative 
processes and techniques are devel- 
oped methods which have not been 
fully proven under the circumstances 
of their contemplated use. The goal of 
achieving greater recycling and recla- 
mation, however, is clearly indicated 
as being an objective common to both 
innovative and alternative technol- 
ogies. 

In order to carry out this mandate 
of the law, the regulations developed 
for identification of innovative tech- 
nologies take distinctly different ap- 
proaches with respect to systems 


which incorporate wastewater recla- 
mation and energy recovery as com- 
pared to those which are based on the 
conventional concept of treatment by 
means of biological or physical/chemi- 
cal unit processes and discharge to 
surface waters. Accordingly, treatment 
and discharge processes such as prima- 
ry treatment, suspended-growth or at- 
tached-growth biological systems for 
secondary or advanced wastewater 
treatment, physical/chemical treat- 
ment, disinfection and sludge process- 
ing must meet rigorous criteria per- 
taining to cost reduction or energy re- 
duction in order to be considered inno- 
vative. Land application and water 
reuse systems for the treatment and 
management of wastewaters and 
sludges as well as energy recovery sys- 
tems can be classified as innovative by 
applying either the cost or energy re- 
duction criterion. They can also be 
classified as innovative if they repre- 
sent a significant advancement in 
terms of greater operational reliabil- 
ity, better management of toxic mate- 
rials, increased environmental bene- 
fits, or improved methods for joint 
treatment and management of munici- 
pal and industrial waste. These six cri- 
teria help define innovative processes 
and techniques and are listed in ap- 
pendix E, section 6. 

Comments received since the publi- 
cation of the proposed rules on April 
25 have been extremely useful to EPA. 
Following is a summary of pertinent 
comments on major issues, along with 
EPA’s decision on how to proceed. 

One area of comment centered 
around the 100-percent Federal grant 
to modify or replace malfunctioning 
treatment works constructed under an 
85-percent grant. The proposed length 
of time following completion of a proj- 
ect during which such grants would be 
available drew considerable response. 
Many commenters supported a 3- to 5- 
year trial period, while others. pro- 
posed different time periods for alter- 
native and innovative projects. Still 
others supported the proposed 2-year 
interval. Related to the question of 
the length of the period of availability 
is the point at which the period com- 
mences. Suggested options included 
the date of initial full-scale operation, 
the date of completion of construc- 
tion, the date of final inspection, and 
the date of final audit. 

The Agency has decided to allow 2 
years beginning with the date of final 
inspection. This provides for a definite 
commencement date. Since final in- 
spection typically occurs 6 to 12 
months after completion of the treat- 
ment works and a period of plant oper- 
ation, this resolution in effect allows a 
2-year period of observation after the 
treatment works is fully operational. 

Some commenters requested that 
the regulations spell out the proce- 
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dure for applying for the 100-percent 
modification grant. Such procedures 
will be the subject of future program 
guidance. Grant recipients will initiate 
the procedures by giving written noti- 
fication of failure within the 2-year 
period discussed above to the State 
and EPA. Commenters raised some 
questions concerning the ways in 
which such grants will be funded. The 
priority system will be used with modi- 
fication grants being made from gener- 
al allotment funds. We are changing 
the regulations on priority lists previ- 
ously published to allow consideration 
of the need for 100-percent modifica- 
tion grants in the determination of 
State priorities. 

A second major area of comment 
concerned the reserve to be used for 
increasing grants for innovative and 
alternative projects from 75 percent to 
85 percent. Many commenters were 
critical of the proposed Agency inter- 
pretation of this reserve as the maxi- 
mum amount of allotted funds availa- 
ble for such grant increases. The 
Agency received and studied thought- 
ful analyses of the issue from the 
State of California, the Council on En- 
vironmental Quality, the League of 
Women Voters of the United States 
and others. Contrary to the com- 
menters, we firmly believe that a thor- 
ough analysis of all pertinent provi- 
sions of the 1977 Act and its legislative 
history leads to the conclusion that 
the reserve is the maximum to be used 
to increase grants from 75 to 85 per- 
cent from funds allotted for fiscal 
years 1979 through 1981. This conclu- 
sion is bolstered by sound policy and 
administrative considerations and by 
the Agency’s understanding of the 
provisions based upon extensive con- 
tacts with congressional committees 
during the months of preparation 
leading to enactment of the 1977 Act. 

The 1977 Act establishes what 
amounts to a special program within 
the construction grants program to 
fund innovative and alternative proc- 
esses and techniques. The key provi- 
sions are in sections 202(a) and 205(i). 
They authorize 85-perce: t grants; es- 
tablish a special fund to increase the 
grants from 75 to 85 percent; provide a 
backup “insurance” grant for failures; 
and define the treatment works eligi- 
ble for the 85-percent grants. Ail of 
these provisions must be read together 
to understand congressional intent on 
the question. Legislative history, espe- 
cially from the conference committee 
report, further substantiates EPA’s 
conclusion. 

Some commenters argued that treat- 
ment of the 205(i) reserve as a maxi- 
mum runs counter to the promotion of 
innovative and alternative technol- 
ogies, which should be EPA’s policy. 
Under the 1977 Act, EPA is imple- 
menting a variety of provisions that 
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collectively make the encouragement 
of innovative and alternative technol- 
ogies a major thrust of the construc- 
tion grants and related programs. Nev- 
ertheless, EPA must conduct its activi- 
ties within the confines of its legisla- 
tive mandate. 

Akin to the policy argument, one 
commenter recommended that EPA 
treat the 205(i) reserve as a minimum 
amount available because that would 
promote the overall objective of the 
Act—to maintain the physical, chemi- 
cal and biological integrity of the Na- 
tion’s waters. We believe that treat- 
ment of the reserve as a maximum 
amount will actually do more to pro- 
mote the overall objective. This is so 
because EPA’s approach allows more 
communities to be given grants at the 
75-percent level to deal with their 
water quality problems. 

A few pragmatic considerations were 
also raised. Some commenters argued 
that the 205(i) reserve is insufficient 
to accommodate all innovative and al- 
ternative projects and that States 
need the financial incentive to encour- 
age these projects. Most indications at 
present are that a few States may 
have more projects than can be 
funded from the reserve. Most, howev- 
er, will find it difficult to use up the 
reserve. The time needed to plan and 
design projects will cut significantly 
into the 3-year authorization. It is in 
part for this reason the EPA is permit- 
ting certain 1978 grants that qualify to 
be supplemented by 10 percent from 
the 1979 reserve. In addition, there is a 
major incentive for States to use the 
205(i) funds rather than lose them to 
reallotment. If a State does not use 
the reserve while it is available, it not 
only loses the unused funds, but it 
cannot share in the overall reallot- 
ment of construction grant funds from 
States that did not obligate them. 

Finally, it was argued with some 
merit that the interpretation as a 
maximum could cause delays because 
communities that cannot get an 85- 
percent grant one year may wait until 
the ensuing year to apply. This could 
occur. Two things militate against it. 
Funds are only authorized for 3 years. 
Most States will have ample funds the 
first year, and no one can delay 
beyond the third year of authoriza- 
tion. Additionally, delay might cost a 
community its position on the priority 
list. If any risk is apparent, a commu- 
nity is not likely to delay. 

For these reasons, EPA is retaining 
its interpretation that the 205(i) re- 
serve is the maximum amount to be 
spent to increase grants from 75 to 85 
percent for innovative and alternative 
technologies. py, 

Several States and others indicated 
that the distribution of the 2-percent 
reserve according to the chronological 
approval of grants is too inflexible. 
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EPA agrees. Other approaches recom- 
mended, such as use of the priority 
system or establishment of criteria to 
choose the most desirable projects, 
also have serious drawbacks. Recogniz- 
ing that States will want to handle the 
matter in different ways, EPA has 
made chronological approval a general 
rule but gives States the option of es- 
tablishing a different method in coop- 
eration wth the EPA Regional Admin- 
istrator. 

Commenter made several proposals 
for reallotment of any unused portion 
of the 2-percent reserve. Some sup- 
ported the proposed return of such 
funds to the general pool which is di- 
vided among States that have used all 
their general funds. Others favored 
the establishment of a special reserve 
that would be reallotted to States that 
have used up their 2-percent innova- 
tive/alternative set-aside. Another 
proposal was that such surpluses be 
used to help fund 100-percent modifi- 
cation/replacement grants. 

Unused portions of the 2-percent re- 
serve must be reallotted under section 
205(b)(1) of the Act along with all 
reallotted funds. The EPA Administra- 
tor has some leeway in determining 
the manner of distribution of the real- 
lotted funds. Under current regula- 
tions, reallotted funds are distributed 
to States that used their prior year’s 
full allotment. EPA will reallot the re- 
serve in the same manner. It should be 
noted that if a State loses funds to 
reallotment, whether these funds are 
from reserves or from general grant 
funds, then the State cannot receive 
funds from the overall reallotment. 

The establishment of special funds 
is constrained by the reallotment pro- 
visions in section 205(b)(1). Special 
funds would have to be established in 
each State that participates in any 
reallotment. This would require an 
extra set of bureaucratic procedures 
that would be too burdensome and un- 
warranted for the potential benefits. 

Some questions have been raised re- 
garding the extent of the 85-percent 
grants—whether they will cover the 
costs of an entire treatment works or 
just that portion of the treatment 
works deemed innovative or alterna- 
tive. The April: 25 proposed rules 
adopted a 50-percent cutoff rule. 
Under that approach, if the present 
worth of innovative or alternative 
parts of the treatment works exceeds 
50 percent of the total present worth 
cost of the non-sewer-related part of 
the treatment works, then the entire 
treatment works would be eligible for 
the 85-percent grant. Otherwise, only 
the innovative or alternative parts 
would be eligible. Support for this 
scheme is based largely upon adminis- 
trative grounds. 

Many persuasive comments have 
argued for an incremental approach, 
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under which only innovative or alter- 
native portions of treatment works 
would be eligible for 85-percent fund- 
ing. The costs of an entire treatment 
facility would be covered by such a 
grant only if the whole project had 
been deemed innovative or alternative. 
The relationship between present 
worth of innovative or alternative 
parts and total present worth would 
no longer be important in determining 
what portion of a project was eligible 
for the 85-percent grant. 

There are several grounds for favor- 
ing the incremental approach. It 
would be only slightly more difficult 
to administer than would the 50-per- 
cent cutoff approach, which utiiizes 
the incremental approach on projects 
below the 50-percent level. It would 
spread the 2-percent reserve to more 
innovative and alternative projects 
and would use the reserve only on in- 
novative and alternative processes and 
techniques. It would remove the pres- 
sure on consulting engineers to make 
every project at least reach the 51-per- 
cent mark. It would provide incentives 
to engineers and grantees to use as 
much innovative and alternative tech- 
nology as possible. For these reasons, 
EPA is adopting the incremental ap- 
proach under which only innovative 
and alternative unit processes and 
techniques will receive 85-percent 
funding. 

Some commenters expressed con- 
cerns related io criteria in section 6 of 
appendix E for identifying innovative 
technology. These comments princi- 
pally were directed at the cost and 
energy reduction criteria. Specifically, 
the comments indicated that (1) cost 
and energy reduction were not among 
the objectives envisioned by the Con- 
gress in authorizing specific innovative 
and alternative technology; (2) the ac- 
curacy of cost and energy analyses in 
facility plans is not sufficient to aliow 
a meaningful comparison; and (3) the 
15-percent cost reduction and 20-per- 
cent energy reduction criteria are 
either too easy or too difficult to 
achieve. A related comment suggested 
that using the most cost-effective al- 
ternative as the basis for comparison 
in the case of energy reduction (para- 
graph 6.e(2) of appendix E of the pro- 
posed regulations) may not result in 
actual energy savings if the cast-effec- 
tive noninnovative alternative for a 
particular pro;ect happens to be 
energy intensive. 

The Agency disagrees with the com- 
ment that cost and energy reduction 
are not valid criteria for innovative 
technology as envisioned by the Con- 
gress. There are numerous references 
to cost and energy reduction in the 
legislative history of the 1977 Act 
which indicate reliance on these fac- 
tors for the evaluation of innovative 
and alternative technology. 
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Likewise, no change was made with 
respect to the percentage decrease in 
cost or energy necessary to qualify a 
project as innovative. The Agency be- 
lieves that the proposed criteria set 
forth substantial, yet achievable, goals 
with respect to cost and energy reduc- 
tion. In recognition of some of the 
comments received, several changes 
were incorporated into the final regu- 
lations to insure that the cost and 
energy benefits claimed as the basis 
for designating a project as innovative 
are not just “paper savings” but are 
savings ectually realized by the grant- 
ee municipalities. 

These changes include: (1) authority 
for the Regional Administrator to 
deny a 10-percent grant increase for 
step 3 projects where one or more of 
the criteria upon which the innovative 
technology designation was based are 
not verified by the plans and specifica- 
tions prepared for the _ project 
(§ 35.930-5(b)); (2) authority for the 
Regional Administrator to make an 
initial Getermination on whether a 
project is innovative after plans and 
specifications prepared for the project 
in step 2 are sufficiently completed to 
verify conformance with the criteria 
for innovative technology (§35.936- 
5(b)); (3) a requirement that facility 
plans contain analyses in sufficient 
detail to substantiate claimed cost or 
energy savings when these factors are 
proposed as the basis for an innovative 
technology designation (§ 35.917-1 an 
paragraph 5.a cf appendix A); and (4) 
comparison with the least net energy, 
noninnovative alternative as the basis 
for determining whether a process or 
technique is innovative on the basis of 
energy savings (paragraph 6.e42) of 
appendix E). 

The Agency is also preparing de- 
tailed guidance which contains infor- 
mation on a wide range of presently 
used processes and techniques to assist 
in the evaluation of innovative and al- 
ternative technology. Additionally, the 
Agency recently published a detailed 
study of the operational energy re- 
quirements for municipal wastewater 
treatment plants. The Agency has ini- 
tiated another more comprehensive 
energy study, which should be availa- 
ble next year. 

Paragraph 6.a. of appendix E indi- 
cates that the Regional Administrator 
may consult with EPA Headquarters 
as to whether a particular process or 
technique is innovative and as to de- 
terminations made in other EPA Re- 
gions about similar processes and tech- 
niques. As part of its implementation 
of these provisions, EPA is considering 
mechanisms to provide these capabili- 
ties to the Regional Offices. One possi- 
bility being actively considered is for- 
mation of a group or groups of techni- 
cal experts to assist in determinations 
of innovative technologies both on a 


national level and on a regional basis. 
The contemplated composition of such 
groups would include qualified individ- 
uals from both Government and pri- 
vate industry. Also being considered is 
a data management operation which 
would catalog basic technical informa- 
tion on the various innovative projects 
implemented across the country. The 
objective of such an operation would 
be to establish and give the EPA Re- 
gions access to the pertinent informa- 
tion on related projects under consid- 
eration or approved elsewhere. More 
specific information on these efforts 
will be forthcoming in the form of pro- 
gram directives issued by the construc- 
tion grants program, 

Paragraph (b\(3) of §35.908 of the 
proposed regulations indicated that 
projects or portions of projects which © 
received step 2, step 3 or step 2+3 
grant awards after December 27, 1977, 
may receive grant increases from 
funds allotted for fiscal year 1979 if 
they meet the criteria for innovative 
or alternative technologies in appen- 
dix E. Comments were received that 
the intent of the law to foster imple- 
mentation of innovative and alterna- 
tive technology by providing financial 
and other incentives was not being 
achieved by allowing these incentives 
to -be applied to projects which already 
have received step 2 or step 3 grants or 
have approved facility plans. Plainly 
stated, these comments indicated that 
additional incentives in the context of 
those provided by the Clean Water 
Act of 1977 were not necessary to im- 
piement the technology because ap- 
proval and acceptance of the project 
had already been obtained. The 
Agency agrees with these comments 
insofar as they apply to imnovative 
technology projects. Criteria for inno- 
vative processes and techniques are 
based upon the concept of advance- 
ment of technology in comparison to 
currently accepted systems. This com- 
parison implies a baseline of technol- 
ogy against which improvements in 
systems will be measured. Treatment 
processes and techniques which have 
been selected through the evaluation 
of alternatives in the facility planning 
process prior to initiation of the inno- 
vative/alternative technology program 
will be considered the baseline of ac- 
cepted technology against which can- 
didate innovative technology projects 
should be compared. This applies 
equally to more recently developed 
systems already incorporated into 
grant projects by virtue of the fact 
that such systems have been succéss- 
fully subjected to the scrutiny of the 
construction grant precess in order to 
receive project approval. As previously 
indicated, the Agency is developing 
guidance which will aid in making 
comparisons of candidate innovative 
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technology with accepted “baseline” 
technology. 

We proposed criteria to identify in- 
novative projects on April 25, 1978. 
They become effective in final form 
on October 1, 1978. Projects reviewed 
and approved between December 27, 
1977, and October 1, 1978, were not 
evaluated on the basis of these crite- 
ria. They were approved under then 
existing criteria and as such were ap- 
proved as accepted conventional or al- 
ternative systems. 

For these reasons, the reference to 
innovative technology has been de- 
leted from § 35.908(b)(3). Eligible por- 
tions of projects that received step 2, 
step 3, or step 2+3 grants after De- 
cember 27, 1977, from funds allotted 
or reallotied in fiscal year 1978, may 
still receive grant increases from funds 
allotted for fiscal year 1979 if they 
meet the criteria for alternative tech- 
nology in appendix E. This extension 
of grant increases to certain alterna- 
tive technology projects is based upon 
the fact that such projects provide for 
the reclamation and_ reuse of 
wastewater and wastewater constitu- 
ents or recover energy in accordance 
with the principal objective of the in- 
novative/alternative technology provi- 
sions of the Clean Water Act. Further- 
more, designations of these projects as 
alternative technology projects do not 
in any way depend upon a baseline 
comparison with other technology as 
is the case with innovative technology. 
Also, allowance of supplemental 
grants for alternative projects avoids 
possible delays in applications for 
grants and helps States use their re- 
serves for the 10-percent grant in- 
crease in fiscal year 1979. 

The end result of the Agency’s posi- 
tion is fairly simple. We will begin 
making 85-percent grants for innova- 
tive projects aiter September 30, 1978, 
with fiscal year 1979 funds. Projects 
utilizing alternative technology that 
received 75-percent grants after De- 
cember 27, 1977, from funds allotted 
or reallotted for fiscal year 1978, may 
receive a 10-percent grant increase 
from fiscal year 1979 funds. 

A number of comments were re- 
ceived as to whether a particular tech- 
nology or piece of equipment is inno- 
vative. Similar inquiries asked whether 
EPA would certify specific processes 
and techniques as innovative. Other 
related questions asked how many 
times a technology could be funded 
through the construction grants pro- 
gram before it ceased to be innovative. 

In considering the response to these 
questions, it is important to note that 
the Agency has not in the past adopt- 
ed uniform standards or specified 
processes and designs to be used in 
grant projects. Project approval is 
made on a case-by-case basis in accord- 
ance with broad evaluation criteria de- 
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veloped for the program. In keeping 
with this overall program structure, 
the Agency will not designate or certi- 
fy that a specific process or technique 
is innovative. The designation of inno- 
vative technology will be applied on a 
project-by-project basis. Thus, individ- 
ual projects may be determined to be 
innovative on the basis of their confor- 
mance with the criteria set forth in 
section 6 of appendix E. 

As stated in paragraph 6.a. of appen- 
dix E, the Regional Administrator 
may consider local variations in geo- 
graphic or climatic conditions which 
affect treatment plant design or oper- 
ation in making a determination on in- 
novative technology projects. Thus a 
particular process or technique may be 
considered innovative technology in 
one project but not another. Similarly, 
it is possible that a novel combination 
of processes and techniques, which in- 
dividually may not be considered inno- 
vative, could qualify a project as inno- 
vative if it can be demonstrated that 
the project contributes to the advance- 
ment of technology and otherwise 
achieves the basic objectives of the in- 
novative and alternative technology 
provisions of the Act. 

In accordance with the above discus- 
sion, it is not possible to specify how 
many projects of a certain type may 
be approved before a particular tech- 
nology is no longer considered innova- 
tive. Furthermore, because the innova- 
tive/alternative technology program 
authorized by the Clean Water Act 
presently extends only for 3 years, it 
will often not be possible to verify the 
performance of certain innovative 
processes and techniques through 
actual operation during this 3-year 
period. For these reasons, as stated in 
paragraph 6.d. of appendix E, it is pos- 
sible to fund a number of projects 
using the same type of innovative 
technology where the potential bene- 
fits are great in comparison to the 
risks. 

We also received comments on the 
relationship of patents and bid specifi- 
cations to innovative technology. Spe- 
cifically, these commenters were con- 
cerned that patent and bid specifica- 
tion requirements may restrict the im- 
plementation of innovative technol- 
ogy. 

The patent requirements applicable 
to construction grant projects are con- 
tained in 40 CFR Part 30. The Agency 
is presently reviewing these regula- 
tions to determine their impact on in- 
novative technology projects. If, as a 
result of this evaluation, modification 
of part 30 appears to be advisable, 
such modification will be proposed 
separately at a later date. Otherwise, 
the matter of patents with respect to 
innovative technology will be clarified 
by Agency guidance to insure that no 
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unnecessary impediments are created 
due to uncertainty in this area. 

Section 204(a)(6) of the Act states in 
part, that no bid specification for con- 
structian grant projects shall be writ- 
ten in such a manner as to contain 
proprietary, exclusionary or discrimi- 
natory requirements unless such re- 
quirements are necessary to test or 
demonstrate a specific process or tech- 
nique. Accordingly, it is possible that 
restrictive bid specifications may te 
written for innovative technology pro- 
jects when sufficient justification is 
provided to substantiate that such 
specifications are necessary to test or 
demonstrate a specific process. We are 
revising §§ 35.908, 35.936-13 and pro- 
gram requirements memorandum 75-5, 
which implements this section of the 
Act, to clarify this point. 

These new program provisions neces- 
sitated a minor revision to clause 2 (re- 
sponsibility of the engineer) of appen- 
dix C-1. We have changed the refer- 
ence from “advanced” technology in 
§ 35.908 to “innovative” technology. 

Regulatory changes relating to inno- 
vative or alternative technologies are 
made in §§ 35.908. 35.917-1(d), 35.930- 
5, 35.935-20, 35-936-13, appendix A, 
section 7, appendix C-1, clause 2, and 
appendix E. 


INDIVIDUAL SYSTEMS 


Section 14 of the 1977 Act authorizes 
grants fer privately-owned treatment 
works serving one or more principal 
residences or small commercial estab- 
lishments constructed prior to and in- 
habited on or before December 27, 
1977. These systems are intended to 
abate an existing water pollution or 
public heaith problem. A public body 
(municipality) must apply on behalf of 
a number of such units and certify 
that public ownership of such works is 
not feasible. The public body must cer- 
tify that the treatment works will be 
properly maintained and operated. 
User charges are required for cost of 
operation and maintenance. Commer- 
cial users must pay back the Federal 
share of the ccst of construction with 
nce moratorium during the industrial 
cost recovery study, and the 25,000 
gallons per day exemption does not 
apply. (See discussion of industrial 
cost recovery below.) We have decided 
that nonprofit and nongovernmental 
institutional entities, such as 
churches, schools, hospitals, and chari- 
table organizations, for purposes -of 
this special authority generally should 
be treated the same as small commer- 
cial establishments. The alternative 
selected must be cost-effective. 

This section is intended to be uti- 
lized to construct alternative or uncon- 
ventional treatment works for individ- 
ual residences or clusters of resi- 
dences. Alternatives include, but are 
not limited to, septic tanks and subsur- 


FEDERAL REGISTER, VOL. 43, NO. 188—WEDNESDAY, SEPTEMBER 27, 1978 





44030 


face disposal systems, other on-site 
systems including dual systems, small 
systems serving clusters of households 
or commercial users, and pressure and 
vacuum sewers. Alternative sytems can 
be innovative. Though small publicly- 
owned systems for one or more homes 
or small commercial establishments 
are not covered under § 35.918, they 
are covered under regulations govern- 
ing grants for publicly-owned treat- 
ment works and are grant eligible. Ad- 
ditional guidance will be issued on the 
conditions under which small publicly- 
owned systems may be funded. As al- 
ternative systems, these individual sys- 
tems are eligible for the 4 percent set 
aside. Both publicly-owned and pri- 
vately-owned individual systems, as al- 
ternatives to conventional technology, 
are eligible for an additional 10 per- 
cent of the eligible costs for those pro- 
jects where funds are available from 
the set-aside for innovative and alter- 
native technology. However, privately- 
owned individual systems are not eligi- 
ble for the 115 percent cost preference 
for alternative and innovative process- 
es and techniques in the cost-effective- 
ness analysis. 

Acquisition of land for individual 
systems is not grant eligible because 
there is no indication in the law or leg- 
islative history that Congress intended 
the limited funds available to be ex- 
pended for what clearly would be a 
windfall to private landowners. Con- 
struction of individual systems may 
supplement other types of wastewater 
treatment works, conventional and un- 
conventional, in the same planning 
area as determined to be cost-effective. 

A major issue arising in the course 
of preparing the interim regulations 
was to what extent monitoring should 
be required to ensure groundwater 
supplies have not been contaminated 
by individual systems built with con- 
struction grants. Because individual 
systems will often be widely scattered 
and in remote areas, monitoring diffi- 
culties and costs could be of large mag- 
nitude. The periodic sampling of pota- 
ble water wells, selected to represent 
the planning area, is deemed to be a 
minimum requirement. Careful analy- 
sis of the source of contamination is 
essential since inadequate well con- 
struction can be the primary cause. 
Large concentrations of individual sys- 
tems which have soil absorption beds 
will require additional monitoring 
from existing or test wells, depending 
on the geology of the area and the lo- 
cation of those aquifers which are, or 
are likely to become, drinking water 
sources. 

The monitoring program should be 
planned as part of the facility plan. 
Criteria for best practicable waste 
treatment technology, published by 
EPA under section 304(dx2) of the 
Act, shall be met for all individual sys- 
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tems. These discharges shall also 
comply with State and local require- 
ments for control and abatement of 
groundwater pollution. 

Other important issues which arose 
follow: 

1. Are full construction costs, includ- 
ing major rehabilitation, upgrading, 
installing and enlarging, grant eligi- 
ble? 

Yes. These functions may meet 
water pollution control needs in the 
most economical and effective manner 
provided the work is properly done 
and adequate operation and mainte- 
nance procedures are arranged. 

2. Should this special authority be 
used to construct septic tanks serving 
single residences when legislative his- 
tory contains an indication that this 
ordinarily should not be done? 

Several statements in the legislative 
history of the 1977 Act lead to the 
conclusion that septic tanks, with var- 
ious further treatment and disposal 
features, are to be considered as indi- 
vidual systems. The optional solution, 
not to make them grant eligible, would 
be to eliminate from Federal funding 
one of the most frequently used and 
successful devices. “Septic 
rarely fail. It is the soil absorption 
field which fails if not properly de- 
signed, constructed, maintained, and 
operated. 

Responses to comments received 
after issuance of the interim regula- 
tions continue below. 

Several comments were received that 
nonprofit and nongovernmental insti- 
tutional entities, such as churches, 
schools, hospitals, and charitable orga- 
nizations, with flows of less than 
25,000 gallons per day should be 
exempt from paying back the Federal 
share of the cost of construction. The 
i977 Act authorizes grants to con- 
struct privately-owned treatment 
works only to serve principal resi- 
dences and commercial establish- 
ments. Nonprofit and nongovernmen- 
tal institutions are normally not resi- 
dences and therefore must fall into 
the “commercial” category or be con- 
sidered ineligible for grants to build 
privately-owned treatement works. 
The 1977 Act requires recoupment of 
the capital costs of construction from 
“commercial” users and specifically 
States that such users are not exempt 
from the moratorium during the cost 
recovery study. Some comments were 
of the opinion that it would be diffi- 
cult to administer this requirement for 
very small facilities in very small com- 
munities. EPA believes that the one 
user equivalent (generally 300 gallons 
per day) exemption will ease the ad- 
ministrative burden by exempting the 
very smail entities from cost recovery. 
The industrial cost recovery study now 
underway as required by the 1977 Act 
will analyze the overall] impacts of cost 


tanks” - 


recovery from commercial users which 
receive grants to construct privately- 
owned systems. 

Comments were received on the de- 
sirability of a separate priority list for 
projects eligible for the 4 percent set- 
aside. The comments are addressed 
earlier in this preamble under State 
priority. 

Several comments pointed out the 
impossibility of forming individual sys- 
tems management districts where 
State laws do not exist to permit such 


‘public bodies. One commenter asked if 


the costs of evaluation and changes in 
State codes were grant eligible. Appro- 
priate legislation has already been en- 
acted by some States without the as- 
sistance of grant funds. Generally, 
legal fees for such purposes are not 
eligible under the 201 grant; however, 
some costs of such evaluation may be 
eligible for grants under sections 106, 
205(g), or 208 of the Act. Where such 
organizations are legally possible, 
doubt was expressed as to the avail- 
ability of manpower with expertise to 
handle such districts. The regulations 
state that the public body is responsi- 
ble for operation and maintenance of 
individual systems. and the establish- 
ment of a comprehensive program for 
regulation and inspection of the sys- 
tems. The work can be performed by 
contract, by commercial firm on an on- 
call basis, or by means other than mu- 
nicipai forces if desired. 

One comment stated individual sys- 
tems should be handled as a generic 
class for step 1-and specifically de- 
signed in step 2 because the planning 
effort required is very demanding com- 
pared with the population served. 
However, individual systems vary 
widely in design, operation, and cost, 
and really cannot be treated as one 
similar generic group. During the fa- 
cilities planning stage, various types of 
individual systems should be evaluated 
for suitability of operation in the 
physical setting (soils, slope, etc.) and 
for reliability in meeting the needs of 
future users; a cost-effectiveness anal- 
ysis should be compieted for each 
system under consideration. The infor- 
mation from these and other required 
analyses will range greatly and should 
be evaluated carefully in the planning 
stage before determining which 
system should be designed and con- 
structed, 

Many comments were received ob- 
jecting to the requirement for unlimit- 
ed access to each individual system at 
all times for such purposes as inspec- 
tion, monitoring, construction, mainte- 
nance, etc. The regulation has been 
modified to read “access. . . at all rea- 
sonable times.” 

Comments were received indicating a 
fear of costly and restrictive monitor- 
ing of groundwater programs. Other 
comments recommended increased 
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monitoring requirements. Still others 
concurred with the requirements as 
written. EPA has worded the regula- 
tions to aliow considerable flexibility 
in monitoring so that local conditions 
can dictate the extent of the require- 
ment within limits designed to ensure 
that minimum monitoring to protect 
the health of the community is re- 
quired. 

Concern was expressed that best 
practicable waste treatment criteria 
were not defined. These criteria are 
defined in chapter II of “Alternative 
Waste Management Techniques for 
‘Best Practicable Waste Treatment,” 
EPA-430/9-75-013, MCD-13, under al- 
ternatives employing land application 
techniques. 

EPA received recommendations that 
nonprofit organizations be deemed eli- 
gible for grants and for management 
of on-site systems. The Act allows 
award of grants only to “public 
bodies.” Nonprofit organizations with 
the capability and authority to plan, 
design, construct, and operate treat- 
ment works for public purposes would 
be eligible to function in that capacity 
under agreement with the public body. 
If the nonprofit organization is consti- 
tuted a public body under State law, it 
could qualify for consideration for a 
grant (eg., a citizen’s association 
which is officially constituted as a 
sewer district). 

One comment asked what is a 
“number of individual units,” is there 
a maximum number of individual 
units, and if there is a dollar ceiling 
for individual systems. There is no ab- 
solute dollar ceiling for individual sys- 
tems; the law specifically states a 
minimum of “one or more principal 
residences or small commercial esiab- 
lishments.” The maximum number cf 
units would be established through se- 
lection of the appropriate alternative 
or unconventional technology for indi- 
vidual residences or clusters of resi- 
dences. Under the definition elsewhere 
in the regulation (§ 35.915-l(e)), this 
technology would be applied in ctom- 
munities of 3,500 population or less, or 
highly dispersed sections of larger 
communities. 

One comment referred to the state- 
ment that all individual systems quali- 
fy as alternative systems, yet the cost- 
effectiveness guidelines provision for 
the 115 percent cost preference for in- 
novative and alternative systems does 
not apply to individual systems. The 
law specifically states privately owned 
individual systems must cost iess than 
the cost of providing a system of col- 
lection and central treatment. 

Other comments recommended more 
coordination between EPA and the 
Farmers’ Home Administration 
(FmHA). Such coordination has al- 
ready been initiated; FmHA’s final de- 
cision on projects is often made pend- 
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ing EPA approval of a grant. In addi- 
tion, coordination between the two 
agencies in areas such as joint applica- 
tions, standardization of definitions of 
high-cost projects, and other stream- 
lining of administrative procedures is 
proceeding under the aegis of a White 
House working group on rural water 
and sewer problems. This coordination 
also will be extended to other Federal 
agencies through this group. 

One comment recommended exten- 
sion of grant eligibility to bathroom 
fixtures and plumbing utilizing flow 
reduction technology. Congressional 
intent expressed in the legislative his- 
tory is quite clear that commodes or 
associated plumbing are not eligible 
for grant funding. If eligible, adminis- 
trative difficulties and costs would be 
very large. 

EPA encourages the use of the facili- 
ty plan to evaluate every feasible al- 
ternative for solution of the water pol- 
lution problem whether or not such a 
solution involves grant ineligible facili- 
ties or methods. Assistance in grants 
packaging, construction supervision, 
planning and initial training for oper- 
ations and maintenance are all gener- 
ally grant eligible. 

There were several requests to 
define terms and concepts more spe- 
cifically. This will be done in separate 


guidance to be issued at an early date. - 


Regulatory changes relating to indi- 
vidual systems are found in §§ 35.905- 
23, 35.917-1(b), 35.917-2(a), 35.918, 
35.918-1, 35.918-2, and 35.918-3. 


Cost-EFFECTIVENESS ANALYSIS 
GUIDELINES AND RESERVE CAPACITY 


Background. On February 4, 1977, 
EPA published in the FrepreraL ReEcis- 
TER proposed guidelines to amend and 
supplement the Cost-Effectiveness 
Analysis Guidelines (Appendix A to 40 
CFR, Part 35, Subpart E). That pro- 
posed revision was intended to provide 
for cost-effective sizes of and suffi- 
cient reserve capacity for wastewater 
treatment works and, at the same 
time, to avoid overdesign. Coverage in- 
cluded guidance and alternative proce- 
dures for forecasting growth of popu- 
lation, for estimating wastewater 
flows, for determining cost-effective 
construction staging periods, and for 
providing extra capacity beyond that 
determined to be cost-effective. 

Most of the commenters on the pro- 
posed revisions, while agreeing in prin- 
ciple with the proposal, raised ques- 
tions or suggested modifications that 
convinced the Agency several changes 
were warranted. Also, additional guid- 
ance was required to implement sec- 
tion 16 (Cost-Effectiveness) and sec- 
tion 21 (Reserve Capacity) of the 1977 
Clean Water Act. Accordingly, the 
EPA revised the Cost-Effectiveness 
Analysis Guidelines to incorporate 
these changes, and on April 25, 1978, 
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published them as part of a set of in- 
terim regulations to implement the 
Clean Water Act. These interim guide- 
lines were effective as of June 26, 1978. 
Commenters on the interim guidelines 
suggested revisions that convinced the 
Agency to make some additional 
changes. 

Innovative and alternative technol- 
ogies. Section 16 of the 1977 Act en- 


courages the.use of innovative and al- 


ternative wastewater treatment tech- 
nologies by extending grant eligibility 
to such projects if the life cycle cost 
Goes not exceed that of the most cost- 
effective alternative by more than 15 
percent. The Agency’s interim guide- 
lines called for using option 3 of the 
following options for calculating the 
cost-effectiveness preference: 

1. Use the life cycle cost of the 
entire proposed waste treatment 
system as a base for calculating the 
cost difference; 

2. Apply the 15 percent increase to 
innovative and alternative components 
(and other differing portions) as com- 
pared with corresponding portions of 
the least costly noninnovative alterna- 
tive; or 

Use, as a base, the entire proposed 
waste treatment system where the 
system primarily (more than 50 per- 
cent of its cost) involves innovative or 
alternative technologies. Should inno- 
vative or alternative components com- 
prise 50 percent or less of the system 
cost, the calculation base would be 
that for option 2. 

Some commenters have expressed a 
preference for option 2. The Agency 
does not concur because option 2 
would be difficult to administer and 
would also restrict unnecessarily the 
number of projects qualifying for the 
15 percent preference. The Agency has 
rewritten option 3 to state that all pro- 
jects with alternative and innovative 
components will qualify for the prefer-. 
ence, except for those in which alter- 
native or innovative unit processes re- 
place conventional processes in a 
treatment plant and account for less 
than 50 percent of the cost. This lan- 
guage represents a slight liberalization 
of option 3, allowing some additional 
projects to qualify for the cost prefer- 
ence. This revision also clarifies and 
simplifies the old language. 

Other commenters noted that collec- 
tion systems common to both the con- 
ventional option and alternative tech- 
nology system should not be included 
in the calculation base. The Agency 
agrees and has modified the guidelines 
accordingly. 

Another commenter noted that the 
15 percent cost-effectiveness prefer- 
ence must be mandatory rather than 
permissive. Both the law and these 
regulations mandate a 15 percent mon- 
etary cost-effectiveness preference for 
all innovative or alternative projects 
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or components thereof that meet the 
Agency’s criterion for such projects. 
However, this does not mean that the 
grantee must adopt an option featur- 
ing innovative or alternative technol- 
ogies wherever their monetary costs 
are less than the 15 percent ceiling be- 
cause nonmonetary factors must be 
taken into account as well. 

Discount rate. The Agency consid- 
ered raising the discount rate for eval- 
uating proposed wastewater treatment 
works from that used by the Agency 
(currently 6% percent) to 10 percent. 
The former rate is used by the Water 
Resources Council (WRC) to evaluate 
the costs and benefits of water re- 
sources projects. EPA, as a member 
agency, adopted this rate in 1973 when 
it published the Cost-Effectiveness 
Analysis Guidelines (appendix A of 
Construction Grant Regulations), al- 
though the construction grants pro- 
gram is not covered by the WRC 
“principles and standards” for evaluat- 
ing water resource projects. The latter 
rate (10 percent) is cited in Office of 
Management and Budget (OMB) cir- 
cular A-94 for use in agency programs 
not covered by the WRC “principles 
and standards.” 

The 10-percent rate is believed to ap- 
proximate the opportunity cost of cap- 
ital. The “Opportunity Cost of Capital 
Concept” has the most theoretical eco- 
nomic justification for cost-effective- 
ness analysis. This concept suggests 
the proper discount rate to use for 
public investment projects should be 
based on the rate of return to private 
sector investment (before taxes and 
adjusted for inflation). This is because 
resources used for public investment 
have alternative uses in the produc- 
tion of private commodities which so- 
ciety foregoes for the sake of the 
public investment. 

Use of the 10-percent discount rate 
would help produce a more economi- 
cally efficient distribution of construc- 
tion grant funds. The expected result 
is that the optimal (cost-effective) 
staging period (the number of years 
for which the treatment plant is de- 
signed to handle a community’s 
growth in terms of sewerage dis- 
charge) will decrease from about 10-20 
. years to about 9-16 years. These 
shorter staging periods will result in 
Slightly smaller treatment works and 
in smaller initial treatment expendi- 
tures: for each proposed treatment 
system. This should permit a some- 
what greater number of treatment sys- 
tems to be funded. 

Despite these considerations, the 
Agency has decided against raising the 
discount rate to 10 percent. The 
higher discount rate would have the 
effect of lowering the total present 
worth cost of facilities with high oper- 
ation and maintenance costs in com- 
parison with the total present worth 
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cost of capital intensive facilities with 
low operation and maintenance costs 
such as land treatment and energy re- 
covery facilities. This could largely 
offset the 15-percent cost-effectiveness 
preference given to such measures 
under the 1977 Act and these guide- 
lines. It would also run counter to the 
President’s recent decision to retain 
the existing discount rate for water re- 
sources projects. 

Many commenters representing a 
wide variety of interests opposed in- 
creasing the discount rate (only one 
favored such action) primarily because 
such actions would tend to disadvan- 
tage capital intensive land treatment 
and energy recovery alternatives and 
would favor operation and mainte- 
nance cost intensive options. 

The Agency has decided to retain 
the WRC discount rate (currently 6% 
percent) because this rate is consistent 
with the President’s water resources 
policy and the net programmatic ad- 
vantages, if any, of increasing the rate 
are not of cverriding importance. 

Cost escalation. Several commenters 
advocated use of a salvage value for 
land higher than the _ prevailing 
market price as required in the inter- 
im guidelines because of the very high 
rate of land value appreciation. The 
Agency has analyzed farmland value 
appreciation since 1960 and since 1970 
and has compared these rates with 
cost escalation rates for construction, 
energy and labor. The analysis showed 
that land values over both the 17-year 
and ‘7-year periods have escalated 
roughly 3 percent faster than costs as- 
sociated with construction or oper- 
ation and maintenance of a treatment 
works. On this basis, the final guide- 


lines will require, in the calculation of . 


land salvage value, a land appreciation 
rate of 3 percent compounded annual- 
ly, unless the grantee justifies a 
higher or lower percentage based upon 
historical differences between local 
land cost escalation and construction 
cost escalation. This allowance repre- 
sents the estimated difference in rates 
between land cost appreciation and 
the cost escalation of goods and ser- 
vices related to construction. 

Several commenters suggested esca- 
lation of energy, chemical, and labor 
costs in the cost-effectiveness analysis 
to account for anticipated high in- 
creases in these costs. It should be 
noted that the cost effectiveness anal- 
ysis procedures call for use of constant 
dollars based on prevailing market 
prices at the time of the analysis and a 
low discount rate which is less than 
the inflation-free rate based on the op- 
portunity cost of capital concept. This 
approach, rather than implying no 
future inflation, simply assumes that 
the costs of all resources involved in 
treatment works construction and op- 
eration will increase at about the same 


rate on a long-term basis. The results 
of the _ cost-effectiveness analysis 
would be distorted, however, if the 
prices of certain resource inputs 
changed significantly over the plan- 
ning period in relation to the prices of 
other resources. The Agency has ana- 
lyzed historic data on wastewater fa- 
cility construction price indexes and 
on prices of various operation and 
maintenance components, including 
labor, electricity, chemicals, coal, pe- 
troleum distillates, and natural gas. 
We also reviewed projections of future 
energy use prepared by the Depart- 
ment of Energy. Only the historic and 
projected increase in natural gas 
prices were found to significantly 
exceed (by nearly 4 percent) those for 
construction and the average of other 
operation and maintenance elements. 
Thus, the Agency has revised the 
guidelines to require escalation of rela- 
tive natural gas prices over the plan- 
ning period at a compound rate of 4 
percent annually, unless the grantee 
justifies a higher or lower percentage 
based upon regional differentials be- 
tween historical natural gas price esca- 
lation and construction cost escala- 
tion. 

Reserve capacity. The Clean Water 
Act requires the Agency, in determin- 
ing the amount of reserve capacity eli- 
gible for a grant, to take into account 
the projected population presented in 
a facility plan. The population must 
be based on the latest information 
available from the U.S. Department of 
Commerce or from the States as EPA 
determines appropriate. The interim 
guidelines called for population fore- 
casts in facility plans to be based upon 
disaggregation of State population 
totals already developed by the De- 
partment of Commerce. Several com- 
menters, principally 208 planning 
agencies, oppose this approach and 
contend that population forecasting is 
a policy matter that should best be ad- 
dressed by local governmental units. 
Others, principally environmental 
groups and individuals, favor the dis- 
aggregation approach as a means of 
preventing excessive capacity and re- 
sultant secondary impacts. 

The Agency believes the disaggrega- 
tion approach should be retained be- 
cause, to avoid providing excessive re- 
serve capacity, forecasts of population 
and economic activities for individual 
small areas such as facility planning 
areas or designated 208 areas should 
be reasonably consistent with State 
and national projections. This ap- 
proach is consonant with the Presi- 
dent’s urban policy intended to revital- 
ize cities and discourage urban sprawl. 
The guidelines permit inclusion of 
extra capacity in a treatment works at 
the expense of the grantee to accom- 
modate local growth policies. The final 
guidelines allow reasonable departures 
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from the Department of Commerce 
State projections and their disaggrega- 
tions to designated 208 areawide plan- 
ning areas, where the State or desig- 
nated 208 agency has already prepared 
projections. The final guidelines 
permit use of State projections al- 
ready prepared by the State if the 
year 2000 State projection does not 
exceed that of the Department of 
Commerce projection by more than 5 
percent. The Administrator may ap- 
prove State population projections 
that exceed the Department of Com- 
merce projections by more than 5 per- 
cent if justified by the State. Where a 
designated 268 agency has already pre- 
pared a population projection for its 
area, it may be used if the year 2000 
population does not exceed that of the 
disaggregation, based on the Depart- 
ment of Commerce projection, by 
more than 19 percent. 

One State suggested allowing a State 
prepared population forecast to 
exceed the Bureau of Economic Analy- 
sis forecast by 10 percent without jus- 
tification. The Agency does not concur 
because the present 5-percent depar- 
ture is substantial. Also, since the 
State may incréase its total after the 
208 agencies have received their. var- 
iances up to 10 percent, the total final 
State departure from the Bureau of 
Economic Analysis projection may al- 
ready approach 10 percent or even 
more in some cases. Another State 
commented that States already having 
policies of disaggregating State totais 
among counties, even within designat- 
ed 208 areas, should be allowed to con- 
tinue to de so. The Agency agrees and 
has included such a provision in the 
fina) guidelines. ' 

One commenter has suggested that 
population projections in 201 and 208 
plans should no longer be wedded to 
existing zoning ordinances, which may 
be exclusionary and forbid immigra- 
tion by lower income people. Instead 
he suggested that future population 
and the resulting reserve capacity for 
grant funded projects should rely on 
regional population projections and, in 
particular, regional allocations of low- 
and moderate-income apartment units. 
The Agency cannot fully comply with 
this suggestion because it believes that 
zoning and land-use decisions should 
be left primarily with local govern- 
mental units, and decisions on cost-ef- 
fectiveness should be based on total 
and not partial population projections 
in an area. However, these regulations 
require the local population projec- 
tions for 201 plans to fall within ceil- 
ings based on disaggregation of State 
and regional population totals. 

Several commenters advocate a 
much more flexible population fore- 
casting approach by permitting use of 
population projections other than the 
Bureau of Economic Analysis. The 
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Agency does not concur because use of 
various projections would be inequita- 
ble and would lead in many instances 
to funding excessive reserve capacity 
to accommodate growth. 

One commenter stated that the pop- 
ulation disaggregation approach is too 
simplistic for interstate metropolitan 
areas where factors influencing popu- 
lation change go beyond State bound- 
aries. The Agency concedes that such 
situations may pose difficult forecast- 
ing and disaggregation problems. Nev- 
ertheless, the Agency believes the in- 
terstate disaggregation problems can 
be worked out through consultations 
among the concerned States, designat- 
ed 208 agencies and other regional 
planning agencies. 

Some commenters pointed out the 
need for public involvement in the 
review of the State population disag- 
gregations. The Agency agrees that 
the public should have an opportunity 
to review and comment on the disag- 
gregation before Agency review. Ac- 
cordingly, the final guidelines now re- 
quire the State te hold a public meet- 
ing on its disaggregations before sub- 
mitting them for Agency review. 

The Agency believes that the same 
population projections should be used 
for both air and water quality plan- 
ning. Appendix A now requires, as an 
initial step toward implementing this 
objective, that States, when disaggre- 
gating total State population, consuit 
with organizations of loca! officials re- 
sponsible for water quality and air 
quality planning. In many instances 
the organizations certified by Gover- 
nors pursuant to section 174(a) of the 
Clean Air Act to do air quality plan- 
ning are also 208 agencies. 

Some commenters have objected to 
the per capita flow limitations cf 60-80 
gallons per capita per day (the second 
method of estimating wastewater 
flows) as being unrealistically low. The 
Agency believes that such dry weather 
base flow allowances are adeauate for 
smaller communities where flow dat: 
are lacking. These allowances exclude 
infiltration and inflow. Residential 
wastewater flows nationwide average 
only 45 gallons per capita per day. 
Other commenters favor increasing 
future per capita flows over time. 
They contend that increasing per 
capita flows have been observed 
during the past 10 years and that with 
increasing affluence this trend will 
continue. The Agency agrees that per 
capita water usage and wastewater 
flows have increased in the past but 
believes that this trend is reversing. 
This can be attributed to the increase 
of personal water conservation habits 
encouraged by periodic water short- 
ages or higher water supply and sewer- 
age costs even in normally water rich 
areas. Moreover, plumbing codes, 
State laws and ordinances are rapidiy 
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being revised in many areas to require 
installation of water-saving fixtures in 
new dwellings,. hotels, motels, and 
other buildings. 

Section 21 of the 1977 Act requires 
the Agency, in approving the amount 
of reserve capacity for a treatment 
works, to take into account efforts to 
reduce the flow of sewage and unnec- 
essary water consumption. The Presi- 
dent’s water resource policy features 
water conservation as its cornerstone 
and requires Federal agencies to im- 
plement appropriate conservation 
measures. 

The guidelines require a cost-effec- 
tiveness evaluation of flow-reduction 
measures such as plastic toilet dams 
and low flow showerheads; changes in 
laws, ordinances, or plumbing codes re- 
quiring installation of water-saving de- 
vices in future habitations; and water 
pricing changes. The grantee must de- 
velop a recommended flow reduction 
program featuring a public informa- 
tion program plus cost-effective meas- 
ures for which the grantee has imple- 
mentation authority or can obtain co- 
operation from an entity with such au- 
thority. Exempted from these require- 
ments are those communities with a 
population less than 10,000 or with 
average daily base flows, excluding in- 
filtration/inflow and industrial fiows, 
for treatment works design of less 
than 70 gallons per capita per day or 
with ongoing flow reduction programs. 

Several commenters have suggested 
that small communities should be en- 
couraged to conserve water and thus 
should not be exempt from the flow 
reduction requirements. The Agency 
concedes that some water conservation 
potential exists for smaller communi- 
ties even though such communities 
tend to use and waste less water than 
the larger, more affluent cities. Never- 
theless, the Agency believes that the 
limited cost savings obtainable in 
small communities from flow reduc- 
tion programs may not be commensu- 
rate with the administrative burden 
imposed. Some commenters have 
pointed out that the 70 gallons per 
capita per day exemption criterion is 
too stringent and have suggested a 100 
gallons per capita per day criterion. 
The Agency disagrees because the 70 
gallons per capita per day figure, 
which represents an average dry 
weather base flow, is large enough to 
exempt most smali communities and 
water-conserving larger cities. Almost 
ali communities, including larger 
water users, would be exempt if the 
suggested 100 gallons per capita per 
day criterion were used. 

Two commenters objected to the 
flow reduction requirements as being 
unreasonable for areas with adequate 
water supplies. The Agency disagrees. 
During the past 20 years, persistent 
drought and accompanying water 
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shortages have plagued many sup- 
posedly water-rich areas. Moreover, 
the costs of water management, in- 
cluding water supply withdrawal and 
treatment, distribution, and, finally, 
wastewater treatment, are very sub- 
stantial even in areas with plentiful 
water. Water conservation can mar- 
kedly reduce these total water man- 
agement costs over the long term. 

Three commenters objected to the 
construction staging requirements for 
treatment plants, particularly noting 
that the 10-year period is insufficient 
for planning and designing future ex- 
pansions in complex metropolitan 
areas. The Agency believes that con- 
struction of treatment facilities should 
be staged, particularly in high growth 
areas, to reduce the high construction 
and operational costs otherwise attrib- 
utable to large amounts of idle reserve 
capacity. To achieve this objective, a 
staging period as short as 10 ycars 
does not appear unreasonable for 
high-growth situations. Another im- 
portant related consideration is the 
high local cost burden for treatment 
facilities, especially for small commu- 
nities. Limiting the treatment plant 
size to that reasonably necessary to ac- 
commodate future growth helps to 
reduce this local financial cost burden. 

One commenter noted that the tabu- 
lated staging periods for small plants 
of 1 MGD or less capacity could lead 
to designing a treatment plant serving 
a high growth rate area for a capacity 
less than that for a lower growth rate 
area. The Agency agrees with this ob- 
servation and has accordingly included 
in the final guidelines a 15-year stag- 
ing period for the small plants to pre- 
clude this transition problem. 

Several commenters objected to the 
required 20-year staging period for 
interceptors which can be increased 
only if justified and in compliance 
with approved water quality manage- 
ment or other environmental plans. 
They suggest that sizing a pipe for 40 
to 50 years will cost less in the long 
run and will often decrease primary 
environmental impacts. The Agency 
has found that total present worth 
costs of sizing a pipe for 20 years and 
adding another pipe 20 years hence 
are about the same as providing 40 
years of pipe capacity initially. The 
difference in primary environmental 
impacts will vary. The primary reason 
for limiting interceptor sizes to 20 
years would be to limit the induced 
growth and resultant secondary envi- 
ronmental impacts related to larger 
pipes. 

Interceptor planning. Two com- 
menters have suggested changing the 
guidelines to permit extension of 
interceptors into undeveloped areas 
(but not environmentally sensitive 
areas) where consistent with growth 
management plans. This change would 
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be intended to encourage growth in 
suitable areas. While this suggestion 
has some merit, the Agency believes 
the provisions discouraging intercep- 
tor extensions into undeveloped areas 
should remain unchanged because: 

(1) Federal funding of interceptor 
extensions into undeveloped areas 
could induce very rapid growth with 
resultant adverse secondary environ- 
mental impacts, 

(2) Sewering could be encouraged in 
cases where other approaches might 
be more cost-effective, and 

(3) The Federal subsidization of new 
development would mean deferring 
Federal assistance for correcting exist- 
ing water pollution problems else- 
where. 

Useful life of a treatment works. The 
former guidelines included unneces- 
sary and confusing distinctions be- 
tween the definitions of “service life” 
and “useful life” for treatment works. 

The new guidelines drop the former 
service life definitions and amend the 
useful life definition. This is now 
simply the estimated period of time 
during which a treatment works or a 
component of a waste treatment man- 
agement system will be operated. 
Other regulation revisions have been 
made so that the rest of the regulation 
is consistent with this change. 

These regulatory changes are made 
in appendix A to subpart E. 


GRANT ELIGIBLE CATEGORIES 


On June 21, 1977, the Agency issued 
Program Requirements Memorandum 
(PRM) 77-8 concerning the review of 
pending new collector sewer projects. 
The policy defined in more detail and 
required rigorous implementation of 
then existing Agency guidance on eli- 
gibility and cost-effectiveness of collec- 
tor sewer projects. It was intended to 
insure that the limited construction 
grant funds available are obligated for 
collector projects only when needed to 
correct a problem of public health or 
ground or surface water pollution. 
Specifically, that policy restricted 
grant eligibility of collector sewers to 
those areas with population densities 
of at least 1.7. persons per acre (one 
household for every 2 acres) on Octo- 
ber 18, 1972. Population density of 
those areas was to be evaluated on a 
block-by-block basis or, where typical 
city blocks do not exist, by areas of 5 
acres or less. 

Section 36 of the 1977 Act amends 
section 211 of FWPCA to preclude use 
of the population density criterion in 
PRM 177-8 as a test of grant eligibility 
for collector sewer projects but per- 
mits use of the criterion for evaluating 
alternatives. The Agency revised the 
policy of PRM 77-8 accordingly and on 
March 3, 1978, issued new PRM 78-9 
which supersedes PRM 77-8. PRM 78- 
9 was published in the Feprera. REcrs- 


TER on April 7, 1978 (43 FR 14722). 
The new PRM retains the one house- 
hold per 2-acre criterion only for iden- 
tifying less closely populated areas 
where individual or other small 
wastewater treatment systems are 
likely to be more cost-effective than 
collector sewers and thus must be eval- 
uated in detail if collector sewers are 
proposed for such areas. The Agency 
believes that use of the population 
density criterion in this manner will 
assist with and simplify the cost-effec- 
tiveness analysis for collector sewer 
projects. 

These final regulations require, as a 
basis for eligibility, new collector 
sewer projects serve a community in 
existence on October 18, 1978, and 
define a community as including any 
area with substantial human habita- 
tion on October 18, 1972. Also re- 
quired, consistent with PRM 78-9, is a 
block-by-block evaluation to identify 
areas with substantial human habita- 
tion on October 18, 1972. The pro- 
posed collection system must be cost- 
effective and the population density of 
the area to be served must be consid- 
ered in determining the cost-effective- 
ness of the project. In addition, the 
proposed collection system must con- 
form with approved 208 plans, applica- 
ble environmental laws, executive 
orders on wetlands and flood plains, 
and Agency policy on wetlands and 
prime agricultural lands. 

Two commenters questioned use of a 
block-by-block evaluation to identify 
human habitations existing as of Octo- 
ber 1972 as a test of grant eligibility 
and suggested that the existence of a 
community at that time is sufficient to 
pass the eligibility test. The Agency 
disagrees because Congress clearly in- 
tended to prohibit grant funding of 
collector sewers to serve new develop- 
ments. The block-by-block evaluation 
is necessary for identifying new devel- 
opments, principally in community 
fringe areas, that should not receive 
Federal grant assistance for collector 
sewers. One commenter suggested ad- 
dition of a provision requiring use of 
grant conditions such as restrictions of 
sewer hookups where necessary to pro- 
tect environmentally sensitive areas 
and prime agricultural lands from new 
development. The Agency, noting that 
this suggestion conforms with existing 
Agency guidance, has added the sug- 
gested provision to the final regula- 
tions. 

Section 36 of the 1977 Act further 
amended section 211 of the FWPCA to 
prohibit the use of authorized con- 
struction grant funds for control of 
pollutants from separate storm sewers. 

Regulatory provisions relating to 
grant eligible categories are in 
§§ 35.905-23, 35.925-13, and 35.925-21. 
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Section 37 of the 1977 Act amends 
the definition of “treatment works” 
under section 212(2)(A) of the FWPCA 
to include as eligible, under site acqui- 
sition of land that will be an integral 
part of the treatment process, the land 
used for the storage of treated 
wastewater in land treatment systems 
prior to land application. EPA has in- 
terpreted this provision to permit ac- 
quisition of land for composting sludge 
since such composting can be part of a 
treatment process. In order to imple- 
ment this amendment, § 35.905-23 has 
been revised to include in the defini- 
tion of “treatment works,” the land 
used for composting of sludge and for 
the temporary storage of treated 
wastewater in land treatment systems. 
Section 35.940-3 has also been revised 
to include, among costs allowable if 
approved by the Regional Administra- 
tor, the land used for composting of 
sludges and for the temporary storage 
of treated wastewater in land treat- 
ment systems prior to land applica- 
tion. ; 

Construction grants regulations pro- 
mulgated on February 23, 1973, and 
February 11, 1974, are applicable to 
construction grants awarded between 
October 18, 1972, and December 27, 
1977. The revised definition of treat- 
ment works made pursuant to the 1877 
Act is applicable to all projects for 
which Agency approval of step 1 facili- 
ty plans had not been given before De- 
. cember 27, 1977. 

The Agency received comments sup- 
porting and opposing the eligibility of 
land for composting of sludge. The 


final regulations retain the eligibility - 


because, by encouraging composting, it 
furthers the clear congressional intent 
to promote beneficial use of sludges on 
the land. Composting of sludge and 
storage of treated effluent are both 
critical stages immediately prior to 
land application. Land eligibility pro- 
videc a very similar incentive for com- 
parable situations. 

Changes to the regulations imple- 
menting this amendment are made in 
§§ 35.905-23 and 35.940-3. 


RECREATIONAL USE 


Section 201(g)(6) requires that no 
wastewater treatment facilities grants 
be made after September 30, 1978, 
unless the grant applicant has satis- 
factorily demonstrated to the Admin- 
istrator that potential recreation and 
open space opportunities have been 
analyzed in the planning of the pro- 
posed treatment works. This provision 
provides an opportunity for communi- 
ties to obtain important recreational 
and open space benefits at relatively 
little extra cost. 

Commenters generally addressed 
two questions. Should the analysis be 
required for all projects for which 
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grants are made after September 30, 
1978, or only for projects for which fa- 
cility planning begins after that date? 
Should construction grants funds 
under steps 2 and 3 be used to design 
and build recreational facilities? Envi- 
ronmental, parks, and _ recreation 
groups argued that the analysis 
should be required of new and ongoing 
projects and that some funding for 
recreational use facilities should be 
available under steps 2 and 3. Other 
commenters argued to the contrary. 
Some pointed out that not all projects 
lend themselves to meaningful analy- 
ses of recreational use opportunities. 
Others indicated that recreational use 
considerations are beyond the scope of 
the water quality objectives of the 
program. 

One overriding intention of Con- 
gress, often expressed in the legisla- 
tive history of the 1977 Act, was that 
new planning requirements not delay 
ongoing projects needed to meet water 
quality objectives. Consequently, the 
recreational use analysis will be re- 
quired only of new facility plans initi- 
ated after September 30, 1978. None- 
theless, EPA encourages planning for 
recreational and open space opportu- 
nities associated with treatment 
works. Grantees with ongoing projects 
are free to request grant amendments 
for extra money to carry out such rec- 
reational planning. EPA will look fa- 
vorably upon such requests if they do 
not delay projects or raise costs signifi- 
cantly. 

Section 201(g)(6) requires an analy- 
sis of potential recreation and open 
space opportunities in the planning of 
wastewater treatment facilities. It 
does not require nor authorize the 
funding of the design or construction 
of such recreational facilities. Such 
costs are not grant eligible under steps 
2 and 3. EPA has already taken meas- 
ures to prepare program guidance in 
coordination with the Heritage Con- 
servation and Recreation Service and 
in consultation with park associations 
to implement this provision. We 
intend to aid grantees as much as pos- 
sible to avail themselves of funding for 
recreation and open space design and 
construction from other sources. 

The Heritage Conservation and Rec- 
reation Service recommended that the 
required analysis specifically mention 
access to water inasmuch as that is 
viewed as the key to deriving recre- 
ational benefits in this context. The 
final regulation reflects this recom- 
mendation. 

The question of how recreational 
use and other nonwater quality consid- 
erations will be considered in cost- ef- 
fectiveness guidelines will be dealt 
with in program guidance. In general, 
such factors come into play when 
choosing between two otherwise close- 
ly matched alternatives. 


44035 


It was also suggested that the pro- 
posed portion of the facility plan de- 
scribing measures taken to inform the 
public of potential recreation and 
open space opportunities be deleted 
and that this topic be included in the 
general public. participation require- 
ments. The Agency agrees with this 
approach and the extra requirement 
has been dropped. 

Pertinent regulatory changes have 
been made in § 35.917-1(j). 


COMBINED GRANTS (STEP 2+3) 


Under new provisions added to sec- 
tion 203(a) of the FWPCA by section 
18 of the 1977 Act, a single grant may 
be awarded for the combined Federal 
share of the cost of step 2 (prepara- 
tion of plans and specifications) and 
step 3 (actual construction) for com- 
munities of 25,000 or less population if 
the total estimated step 3 cost of the 
treatment works is $2 million or less— 
$3 million in States with unusually 
high construction costs. At the present 
time, Alaska, California, Hawaii, Tlli- 
nois, Minnesota, and New York are 
designated as having high construc- 
tion costs. Based upon needs survey 
standard cost curves, costs in these 
States were determined to be more 
than one standard deviation from the 
norm. 

EPA awarded step 2+3 grants in the 
past, but in 1974 the General Account- 
ing Office ruled that they were not al- 
lowed under the existing statute. In al- 
lowing this new procedure, Congress 
intends to accelerate the grant proc- 
ess. By providing limited relief from 
the step 1-2-3 process to small commu- 
nities, the paperwork and attendant 
delays incurred by separate grant ap- 
plications will be minimized. Ultimate- 
ly, the completion time and costs for 
these projects should be greatly re- 
duced. It is necessary, however, to bal- 
ance the intent to streamline these 
smaller projects with the minimum 
control necessary to assure that an ac- 
ceptable pollution abatement facility 
is built. Plans and specification ap- 
proval prior to advertising for bids on 
step 3 construction is necessary for 
this purpose. 

Formal comments on the step 2+3 
construction grants regulations were 
received from a number of organiza- 
tions. 

One comment suggested that since 
existing State project priority lists 
were developed without the knowledge 
that step 2+3 grants were possible, 
that portion of the regulation requir- 
ing a step 2+3 project to appear on 
the approved priority list should be 
delayed to take effect for the priority 
list for fiscal year 1979 (FY 1979). The 
Agency made this provision effective 
upon publication of these regulations 
as interim final to allow States the op- 
portunity to amend their FY 1978 pri- 
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ority lists if they chose. The provision 
is intended to require that step 2+3 
projects appear on the priority list be- 
ginning with FY 1979. 

Another comment suggested that 
the regulations use service area popu- 
lation rather than the population of 
the applicant municipality as the cri- 
terion for determining eligibility for a 
step 2+3 grant. The concern was that 
a regional authority or grantee serving 
more than one municipality may 
exceed the 25,000 population criterion 
though the service area population 
was less than 25,060. The regulations 
as written use the term, “applicant 
municipality,” as stated in the statute. 
Congress provided the opportunity for 
step 2+3 grants to applicants with lim- 
ited administrative capability. The 
population within the jurisdiction of 
the applicant municipality is thought 
to be a better indicator of an appli- 
cant’s likely administrative capability 
than the service area population, 
which could be more or less than that 
which is within the applicant’s juris- 
diction. 

Another comment concerned the 
Agency’s criterion for determining 
areas of high construction cost. The 
standard deviation was selected as a 
commonly used and appropriate statis- 
tical device. As mentioned above, 
based upon needs survey standard cost 
curves, six States were determined to 
be more than one standard deviation 
from the norm. (Alaska and Hawaii 
were two States mentioned by the con- 
gressional conferees as having high 
construction costs.) 

A comment from a State agency sug- 
gested that the regulations should re- 
quire a comparison of the cost esti- 
mates after step 2 design with those 
* presented in the facility plan. The ob- 
jective of such comparison would he 
the elimination’ of “gold-plating”’ 
which escalates project costs above 
those presented in the facility plan. 
Since plans and specifications must be 
reviewed for conformity with the fa- 
cility plan and approved prior to com- 
mencement of step 3 work, the neces- 
sary authority and checkpoint already 
exist. No modification of the step 2+3 
regulation was necessary. 

The last portion of § 35.909(a), stat- 
ing that an existing step 2 grant could 
be amended to change it to a step 2+3 
grant, has been deleted and paragraph 
(bx3) of that section has been amend- 
ed. It was included in the interim regu- 
lations to supersede Program Require- 
ments Memorandum (PRM) 78-7, 
which was to be effective prior to pro- 
mulgation of these final regulations 
and prohibited amendment of existing 
step 2 grants for purposes of convert- 
ing to a step 2+3 grant. Since that 
PRM is no longer effective, specific 
reference to allowing such amendment 
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is no longer necessary in the regula- 
tion. 

Regulatory changes on combined 
grants are found in §§ 35.903(b), 
35.909, 35.920-3(d), and 35.920-1(a)(4). 
§§ 35.930-1(a(5), 35.935-4, and 35.935- 
9 were deleted. 


PRETREATMENT 
Regulations implementing a compre- 


hensive pretreatment program were 


promulgated as 40 CFR Part 403 on 
June 26, 1978 (43 CFR 27736). These 
regulations relate the construction 
grants program t6 the pretreatment 
program. They are intended to (1) es- 
tablish pretreatment program develop- 
ment as a grant eligible item, (2) allow 
funding to be accomplished by amend- 
ment of a step 1, 2, or 3 grant which- 
ever is most appropriate to the circum- 
stances, (3) insure uniform develop- 
ment of the pretreatment program by 
requiring that certain elements be 
completed before the award of a step 2 
grant, and other elements to be com- 
pleted prior to award of a step 3 grant, 
(4) withhold grant payment at the $0 
percent point in step 3 if the pretreat- 
ment program is not approved by that 
time, and (5) provide for time phasing 
that insures attainment of environ- 
mental benefits of the pretreatment 
program without severe disruption to 
the construction grants program. 

Many municipalities have already 
developed or are in the process of de- 
veloping pretreatment programs 
either on their own initiative or in re- 
sponse to naticnal pollutant discharge 
elimination system permit require- 
ments. We do not intend that such 
work be duplicated. To the extent that 
rrevious work meets the requirements 
of an approvable pretreatment pro- 
gram under part 403, it is to be incor- 
porated in the program development 
under these construction grants regu- 
lations. To the degree that additional 
work must be done to complete the re- 
quirements of an approvable program, 
it may be grant eligible. Work done 
prior to the effective date of the final 
regulations is not grant eligible. 

We received a number of formal 
comments on the proposed construc- 
tion grants pretreatment regulations. 
The comments fall into the basic areas 
discussed below. 

A number of commenters expressed 
concern that §35.907(e) of the pro- 
posed regulations would not allow as 
eligible costs studies to determine pol- 
lutant removals and tolerance of mu- 
nicipal treatment works. We modified 
these regulations to clarify the fund- 
ing eligibility of these studies. Cur- 
rently such studies are grant eligible 
when performed for the purpose of 
properly designing the municipal 
treatment works and wil! continue to 
be grant eligible for such purposes. 
However, when these studies are per- 


formed solely for the purpose of the 
municipalities seeking allowances for 
removal of pollutants under part 403 
of this chapter, they are not grant eli- 
gible. 

Other comments requested clarifica- 
tion of the construction grants pre- 
treatment strategy and indicated the 
need for a clearer statement. The gen- 
eral pretreatment regulations pub- 
lished under part 403 of this chapter 
on June 26, 1978, contain a compre- 
hensive statement of the Agency’s 
overall pretreatment strategy. The 
construction grants component is sum- 
marized as foliows. Section 35.907 of 
these regulations provides that an ex- 
isting or pending step 1, 2, or 3 grant 
may be modified to provide for devel- 
opment cf a municipal pretreatment 
program where such a program has 
not been provided for in a water qual- 
ity management plan under section 
208 of the Act. The purpose of amend- 
ing an existing or pending grant is (1) 
to recognize that a large proportion of 
the total number of step 1 grants ex- 
pected to be made in this program 
have already been awarded, and (2) to 
insure development of an approvable 
pretreatment program at the earliest 
possible date. Municipalities that have 
not yet entered the grant process will 
be required to develop a pretreatment 
program as part of the scope of their 
step l grants. —~ 

In order to prevent disruption or 
Gelay in the movement of a project 
from step 1 to step 2, or from step 2 to 
step 3 because of pretreatment re- 
quirements, these regulations allow 
submission of the scope of work under 
the original cr unamended grant upon 
its completion independent of the 
status of the work to be completed 
under the pretreatment grant amend- 
ment. To illustrate, if an active step 1 
grant at the 90 percent completion 
point was modified in December 1978, 
to provide for development of a pre- 
treatment program, the grantee may 
upon compietion of the final 10 per- 
cent of the original scope of work, 
submit that work together with a step 
2 application and the step 2 could be 
awarded at any time prior to June 30, 
1980, without any of the elements of 
the pretreatment work being submit- 
ted. In order for the step 2 grant to be 
awarded after June 30, 1980, however, 
the grantee must have completed and 
submitted the elements of the pre- 
treatment program specified in 
§ 35.920-3(b)}(9). The situation would 
be similar in going from step 2 to step 
3 except that in order to receive a step 
3 grant after December 31, 1980, all re- 
quired elements of the pretreatment 
program must have been submitted. 
The process described above provides 
phase-in for development of pretreat- 
ment program requirements in the 
construction grants program since por- 
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tions of the pretreatment program 
must be developed during each step of 
the grant process to be able to meet 
application requirements for the sub- 
sequent step grant. It also serves to 
insure continuous development of a 
pretreatment program. 

Section 35.935-19 requires that step 
3 grant payments be withheld at the 
90 percent point unless the pretreat- 
ment program is approved. This provi- 
sion is intended to ensure that the 
grantee complies with the terms of the 
grant agreement. 

One commenter objected to the re- 
quired use of the user charge system 
in implementing an approved pretreat- 
ment program. The regulations do not 
require use of the user charge system 
if the grantee chooses to provide other 
funds sufficient to implement the pre- 
treatment program. 

One commenter disagreed with the 
position expressed in the preamble to 
the proposed regulations that work 
done on pretreatment program devel- 
opment prior to the effective date of 
these final regulations shall not be 
grant eligible or reimbursable. A state- 
ment of ineligibility is found on page 
VII-6 of the EPA Handbook of Proce- 
dures which states that costs normally 
associated with functions of Govern- 
ment are not grant eligible. The devel- 
opment of regulations or ordinances 
are specifically cited as such unallowa- 
ble costs. In addition, the proposed 
pretreatment regulations published in 
the FEDERAL REGISTER on February 2, 
1977, stated that grant funding of the 
Gevelopment of municipal pretreat- 
ment programs was a new provision of 
those proposed regulations. Those 
written statements of eligibility reflect 
the Agency policy with respect to 
funding eligibility for work done prior 
to these regulations becoming final. 

Comments were received requesting 
that costs of sampling and analysis as- 
sociated with the industrial survey re- 
quired under § 35.907(dx(1) be disal- 
lowed. There was concern that such 
costs would be extremely high and 
therefore take funds needed for con- 
struction of treatment facilities. Other 
comments indicated Federal participa- 
tion in such costs is essential if effec- 
tive pretreatment programs are to be 
developed. These final regulations re- 
flect both concerns by adding new 
paragraphs (f) to §§ 35.907 and 35.940- 
3 which provide funds for limited sam- 
pling when prior written approval is 
granted by the Regional Administra- 
tor. 

A comment was received concerning 
the need for guidance on the exact 
nature of the program expected to be 
developed by grantees. A three volume 
document entitled “Federal Guide- 
lines: State and Local Pretreatment 
Programs” was published under sec- 
‘tion 304(f) of Pub. L. 92-500. This doc- 


‘ 


RULES AND REGULATIONS 


ument should still be of assistance al- 
though it will be updated to take into 
account the pretreatment regulations 
issued as part 403 as well as these final 
grant regulations. 

In order to provide adequate time 
for the States to modify their priority 
systems and lists, to provide funding 
for the pretreatment programs re- 
quired under these regulations, and’ to 
allow for development and distribution 
of additional guidance on pretreat- 
ment program requirements, § 35.920-3 
of the proposed regulations has been 
modified to allow an additional 6 
months for submission of the required 
pretreatment program elements in 
support of a step 2 or step 3 applica- 
tion. Similarly, the date contained in 
§ 35.935-19 was amended by adding 6 
months to the proposed date which 
marks the $0 percent hold on step 3 
grants awarded after that date. 

Regulatory changes on pretreatment 
have been made in §§ 35.907, 35.915-1, 
35.917-l(k), 35.920-3 (b) and (c), 
35.929-2, 35.935-19, 35.940-1, 35.940-2, 
and 35.940-3. 


INDUSTRIAL COST RECOVERY 


Section 24 of the 1977 Act amends 
section 204(b) of the FWPCA to au- 
thorize the Administrator to exempt 
from the industrial cost recovery 
(ICR) requirement any industrial user 
which discharges the equivalent of 
25,060 gallons per day or less of do- 
mestic sanitary waste. Section 24 per- 
mits grantees to develop ICR systems 
on a systemwide, rather than on a 
project-by-project basis. It also per- 
mits a portion of the ICR revenues re- 
tained by the grantee to be used for 
the administration of the ICR system 
and maintains the current authority 
to establish a fund for future expan- 
sion or reconstruction of the grantee’s 
treatment works. 

Section 75 of the 1977 Act directs 
the Administrator to conduct a study 
on the efficiency of and the need for 
ICR and to report on the study to 
assist Congress to take action on the 
future course of ICR. This study is not 
addressed in these regulations. Howev- 
er, during the period of the study, and 
ending 18 months after enactment of 
the statute (June 30, 1979), EPA may 
not enforce the collection of ICR pay- 
ments. This is known as the “morato- 
rium” period. At the end of the mora- 
torium, if Congress has not acted, the 
requirement to make payments of ICR 
attributed to this period will come 
back into force. Any ICR obligations 
incurred during the moratorium will 
become immediately due, but pay- 
ments of these obligations may be paid 
in a lump sum within 1 year or spread 
out over the remaining ICR period. 
PRM 78-6 on this subject was issued 
February 17, 1978, and published in 
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the FEDERAL REGISTER on April 7, 1978 
(43 FR 14722). 

This section implements the legisla- 
tive history of section 24 of the Act 
which indicates that grantees must 
continue to develop ICR systems 
during the moratorium; only ICR pay- 
ments are suspended. 

Section 14 of the 1977 Act, which au- 
thorizes funding of individual systems 
(discussed above), requires payment by 
commercial users of the Federal share 
of construction costs. We have includ- 
ed this aspect of the individual system 
amendment in the ICR regulations. 

In implementing these amendments 
in the regulations, we have made the 
following changes to the regulations 
promulgated on February 11, 1974. 
The definition of industrial user in 
§ 35.905 has been revised to include 
the following: (a) A nongovernmental, 
nonresidential user which discharges 
more than the equivalent of 25,000 
gallons per day of sanitary waste and 
which is identified in the Standard In- 


. dustrial Classification Manual under 


divisions A, B, D, E, and I; (b) a user 
which discharges any wastewater con- 
taining toxic pollutants or which has 
any other adverse effect on the treat- 
ment works; and (c) a commercial user 
of an individual system. 

The series of sections in § 35.928 
have been revised where necessary to 
incorporate requirements of the 1977 
Act such as those relating to system- 
wide ICR, payments from commercial 
users of individual systems, and the 
moratorium. The regulations do not 
provide for the collection of ICR 
during the moratorium from industri- 
al users, although grantees may col- 
lect ICR payments from industrial 
users during the moratorium if they so 
desire. Neither the moratorium nor 
the 25,000 gallons per day exemption 
applies to commercial users of individ- 
ual systems as defined in § 35.918(a)(3) 
of the regulations. 

The grant condition requiring grant- 
ee development of an ICR system, a 
schedule for compliance with the con- 
dition, and sanctions for noncompli- 
ance are found in a new § 35.935-15. 
The schedule closely tracks the user 
charge system schedule discussed 
above. After the effective date of these 
regulations, payments under the grant 
being held for noncompliance with the 
ICR requirements will be released 
until the end of the moratorium. (This 
does not authorize release of pay- 
ments being withheld for other rea- 
sons such as lack of an approvable 
user charge system). After June 30, 
1979, no step 3 grant will be awarded 
unless the grantee’s ICR system has 
been approved. 

The important comments received 
on the interim regulations and the 
EPA response are summarized below: 
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1. The definition of industrial user 
in §35.905 should be changed to ex- 
clude residential users or all discharg- 
ers of sanitary wastes. Preferably, the 
regulations should use the definition 
in effect in the construction grant reg- 
ulations published in 1974. 

In the interim regulations, we de- 
fined industrial user in part to include 
all users with discharges into publicly- 
owned treatment works of more than 
25,000 gallons per day of sanitary 
waste or its equivalent in process 
waste or combined sanitary and proc- 
ess waste. This interpretation of the 
25,000 gallons per day exemption em- 
phasized the volume and character of 
waste rather than the type of user. We 
recognize that Congress intended for 
the 25,000 gallons per day exemption 
to reduce administrative burdens on 
grantees. The definition in the interim 
regulations would have involved less 
adminstrative efforts than that re- 
quired under the prior definition. 
However, it required more administra- 
tion than if the prior definition were 
used with the addition of the 25,000 
gallons per day exemption. Also, it 
would have made some large commer- 
cial and residential users subject to 
ICR for the first time. 

We have decided not to adopt the in- 
dustrial user definition published in 
the interim regulations. Instead, we 
will use the prior definition with cer- 
tain modifications. Industrial users are 
nongovernmental, nonresidential users 
of publicly-owned treatment works 
that are identified in Standard Indus- 
trial Classification Divisions A, B, D, 
E, and I, and that discharge more than 
the equivalent of 25,000 gallons per 
day of sanitary waste. We have added 
an explanation of wastes equivalent to 
sanitary waste. A user’s domestic 
wastes or discharges from sanitary 
conveniences may be excluded before 
applying the 25,000 gallons per day ex- 
emption. For example, a user that dis- 
charges 6,000 gallons of process waste 
and 20,000 gallons of-.sanitary waste 
would not be subject to industrial cost 
recovery if the grantee elects to allow 
Sanitary wastes to be excluded and the 
6,000 gallons of process waste was less 
than the equivalent of 25,000 gallons 
of domestic waste. 

The term “nongovernmental” as 
used in the definition of industrial 
user is to be interpreted consistently 
with the discussion of publicly-owned 
facilities in § 35.929-1(b)(4)(iii) regard- 
ing approval of user charge systems. 
An exception is that publicly-owned 
facilities which discharge nonsanitary 
waste, such as hospitals, would be sub- 
ject to user charges but not to ICR. 
Industrial cost recovery was designed 
to collect funds from the private 
sector. It would therefore be inconsist- 
ent to require a publicly-owned facility 
used for public purposes to pay money 
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back to the public treasury. Assess- 
ment of user charges for large govern- 
mental users with other than sanitary 
wastes, however, will create a strong 
incentive to conserve water and reduce 
waste water flows, thereby reducing 
treatment and sludge handling costs. 

This definition will keep the admin- 
istrative burden on grantees at a mini- 
mum. It does not expand the applica- 
bility of ICR payments. It interprets 
the statute strictly and essentially 
makes minimal changes in the ICR 
program until the end of the 18 month 
moratorium on collection of ICR pay- 
ments. By that time, the congression- 
ally mandated study of ICR will be 
complete. The report will address the 
various options considered by EPA for 
the industrial user definitions. The 
Agency will publish as a notice docu- 
ment in the FEDERAL REGISTER the in- 
terim recommendations of the report 
and receive comments before the 
report is made final and presented to 
Congress. With the report providing 
substantive information on ICR sys- 
tems, Congress can determine whether 
changes are needed and what they 
should be. 

Two other parts of the industrial 
user definition in the interim regula- 
tions are now promulgated substan- 
tially as they were previously pub- 
lished. Industrial users include nongo- 
vernmental users that discharge toxic 
or other pollutants that contaminate 
sludge, interfere with treatment proc- 
esses, or create a hazard to people or 
animals. We added a reference to the 
contamination of sludge in this part of 
the definition. Industrial users also in- 
clude all commercial users of individu- 
al systems built with grants under sec- 
tion 201(h) of the Act. 

2. Grantees having awarded step 3 
grants as of April 25, 1978, but not an 
approved ICR system, should be al- 
lowed to develop an ICR system using 
either the old or new definition of in- 
dustrial user. 

Several comments expressed the 
concern that it would be unfair and 
burdensome to require grantees who 
already were developing an ICR 
system under a step 3 grant prior to 
April 25, 1978, to follow the new defi- 
nition of industrial users published in 
the interim regulations on April 25. 
Accordingly, §35.928(b) has been re- 
vised to allow grantees awarded step 3 
grants under regulations promulgated 
on February 11, 1974, the option to 
use either the old or new definition of 
industrial user in developing their ICR 
system. If the grantee chooses to use 
the 25,000 gallons per day exemption 
then it must incorporate all aspects of 
the new definition of industrial user 
into the ICR system. 

3. The grantee must submit rates to 
the Regional Administrator in order to 
obtain approval on an ICR system as 


specified in §35.935-15 (b) and (c). 
These rates cannot be developed until 
construction is completed, yet under 
the interim regulations they are re- 
quired prior to step 3 grant award. 

The concern has been raised that 
grantees would have to develop a spec- 
ulative rate schedule in order to gain 
approval for step 3 grants but would 
then have to develop a more accurate 
rate schedule when construction is 
completed and the facilities are placed 
in operation. EPA has answered this 
concern by revising the regulation so 
that grant approval is not contingent 
upon ICR rate approval. 

4. A grantee must calculate ICR on 
an industry-by-industry basis even if it 
will implement a systemwide ICR pro- 
gram. The question was raised wheth- 
er EPA requires a grantee that collects 
ICR funds systemwide to calculate the 
revenue which would be received on 
an industry-by-industry basis for each 
project within that system. 

EPA does not intend for this to be 
done. EPA wants to insure that the 
total moneys collected from a system- 
wide ICR program would neither 
exceed nor fall short of the funds that 
would be collected on a project-by- 
project basis. This does not necessitate 
an industry-by-industry calculation, 
nor does EPA require that the rate 
structure be calculated on a project- 
by-project basis when a systemwide 
ICR program is used. We revised 
§ 35.928-1(g) to clarify this misunder- 
standing. 

5. The wording in § 35.928-1(i) con- 
cerning inconsistent agreements places 
the grantee in an untenable legal posi- 
tion because the grantee would renege 
on existing contracts. 

See comment 3 under the _ user 
charge system discussion in this pre- © 
amble. 

6. The requirements concerning the 
use of ICR payments unnecessarily de- 
prive the grantees of flexibility in the 
use of these payments. 

Several comments suggested that 
the incremental cost of administration 
should be paid first from ICR rev- 
enues before distribution of the re- 
maining funds. EPA has accepted a 
modified version of this suggestion by 
revising § 35.928-2(a)(2) to allow gran- 
tees to use funds from their 50 percent 
retained share for the incremental 
cost of ICR administration before fur- 
ther dividing their 50 percent share to 
be used for the other purposes speci- 
fied in the regulation. 

7. The requirement that step 1 costs 
be recovered through ICR is new and 
unwarranted. 

A few commenters urged us to delete 
the requirement in § 35.928-1(a) that 
industrial users pay their share of the 
step 1 grant over the recovery period. 
This requirement is not new and rep- 
resents no change in policy. This 
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policy is set forth in Federal guide- 
lines, industrial cost recovery systems 
(MCD-45). Therefore, EPA disagrees 
with this comment and will not alter 
the requirement. 

Regulatory sections affected by the 
ICR amendments are §&§35.905-6, 
35.905-8, 35.928, 35.928-1, 35.924-2, 
35.928-3, 35.928-4, and 35.935-15. 


UsER CHARGES 


Section 22 of the 1977 Actamended 
the user charge requirements in sec- 
tion 204(b) of the FWPCA. This 
amendment permits grantees to use 
dedicated ad valorem tax systems for 
the collection of operation and main- 
tenance costs if a portion of the gran- 
tee’s ad valorem taxes was dedicated 
for such use on December 27, 1977, 
and if the grantee’s system results in 
the distribution of operation and 
maintenance costs proportionally 
among user classes. Where an ad va- 
lorem tax system is used to collect 
user charges, users other than residen- 
tial and small nonresidential users 
must pay charges based upon actual 
use. 

To implement this amendment we 
have made the following changes to 
the regulations promulgated on Febru- 
ary 11, 1974: 

The definition of user charge in 
§ 35.905 has been revised to include as 
a user charge that portion of the ad 
valorem taxes paid by a user for his 
share of the cost of operation and 
maintenance. 

A new series of sections have been 
added in §35.929 which describe the 
requirements for acceptable user 
charge systems, whether based on 
actual use or ad valorem taxes. (Simi- 
lar requirements in the previous regu- 
lations were found in §35.935-13.) 
There are no substantial changes to 
the requirements for user charge sys- 
tems based on actual use. 

The requirements for a user charge 
system based on ad valorem taxes in- 
clude five criteria for evaluating an ad 
valorem tax system to determine if it 
meets the statutory requirements of 
being “dedicated” on December 27, 
1977. * 

The regulations require, in accord- 
ance with the statute, that operation 
and maintenance costs be distributed 
proportionally among the classes of 
users, even though ad valorem taxes 
may be used to collect the charge 
within the residential user and small 
nonresidential user class. Each 
member of the industrial and large 
commercial user class must pay its 
share of the cosis of operation and 
maintenance based on actual use, but 
ad valorem taxes may be used to col- 
lect all or part of these user charges 
based on actual! use. 

In accordance with the statute, the 
regulations require that each user be 
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notified at least annually of the por- 
tion of the ad valorem taxes attributa- 
ble to wastewater treatment services. 
The regulations apply this same re- 
quirement to user charge systems 
based on actual use. A grantee which 
has obtained approval of a user charge 
system based on actual use may not 
now substitute a system based on ad 
valorem taxes. 

The grant condition requiring grant- 
ee development of a user charge 
system, a schedule for compliance 
with the condition, and sanctions for 
noncompliance continue to be found 
in §35.935-13. This section provides 
that grants awarded under the previ- 
ously promulgated regulations will 
continue to be administered under 
those regulations unless the grantee 
proceeds to develop a user charge 
system based on ad valorem taxes 
under the new law and these regula- 
tions. If the grantee does wish to do 
so, it must demonstrate by July 24, 
1978, that its ad valorem tax system 
was dedicated on December 27, 1977. If 
it was, any payments being held under 
the old regulations will be released (in 
accordance with the legislative history 
of this provision), but it must com- 
plete the user charge system and 
submit it to the Regional Administra- 
tor in time for approval before July 1, 
1979. Failure to comply with this re- 
quirement will result in cessation of 
all payments under the grant, possible 
termination or annulment of the 
grant, and no new grant awards. 

For grants awarded after the effec- 
tive date of these regulations, grantees 
must obtain approval of their 
charge systems (whether based on 

ctual use or ad valorem taxes) by 
June 39, 1979, or similar sanctions wiil 
apply. After that date, no step 3 gran 
will be awarded uniess the grantee’ 
user charge system has been approved. 

The important comments received 
on the interirn regulations and the 
EPA response are summarized below: 

1. The requirement for an annual 
review of the operation and mainte- 
mance charges of a user charge system 
is too burdensome on the grantee. 

EPA agrees with the comments that 
such a requirement may prove finan- 
cialiy, administratively and politically 
burdensome on grantees. Therefore, 
we have revised § 35.929-2 to require a 
biennial review, aithough we would 
prefer a more frequent review if possi- 
ble. 

2. The notification requirement of 
§ 35.929-2(f) would impose a very diffi- 
cult burden on the grantee. 

We received several comments criti- 
cizing this requirement. One series of 
comments urged EPA to require notifi- 
cation only through newspapers. This 
approach would not adequately satisfy 
the congressional intent that each tax- 
payer be informed individually of the 


user 
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amount paid for wastewater treatment 
services. Another series of comments 
pointed out that a grantee may not 
have the power to compel tax officials 
to alter bills as required by this sec- 
tion. EPA agrees and has revised 
§ 35.929-2(f) to permit a grantee, if it 
so desires, to send out its own notices 
coincident with the mailing of tax bills 
by another governmental unit. 

3. The wording in §35.929-2(g) con- 
cerning inconsistent agreements places 
the grantee in an untenable legal posi- 
tion because the grantee would renege 
on existing contracts. 

The case law is clear that a grantee’s 
obligation to follow requirements ema- 
nating from Federal! legislation takes 
precedence over relevant contractual 
obligations they may have if the two 
obligations are inconsistent. This regu- 
lation states EPA’s previous policy 
concerning inconsistent agreements 
which has been applied to all construc- 
tion grants recipients since promulga- 
tion of original user charge and indus- 
trial cost recovery regulations on Feb- 

uary 11, 1974. The question of wheth- 
er a grantee would be released from li- 
ability for inconsistent contractual ob- 
ligations is a complex legal issue for 
which EPA is preparing guidance. In 
addition, if a grantee is sued under an 
incensistent agreement, the grantee 
may request technical and legal assist- 
ance from EPA. ; 

In order to clarify this issue, we have 
made a minor change in this section. 
In the phrase ‘the user charge system 
shall disregard any terms or condi- 
tions,’’ the term ‘‘shall disregard” has 


tal 
is too burdensome on 

Several comments have 
ceived to the effect that EPA should 
not make grant awards contingent 
upon the submittal and approval of 
user charge systems, and the EPA 
should extend the deadline past June 
30, 1979, for user charge system ap- 
proval. The legislative history speaks 
of 1 year after enactment, but EPA 
has determined that as a practical 
matter, it is necessary to allow about 1 
year after the effective date of the 
regulations. The June 30, 1979, date 
also coincides with the end of the 18- 
month moratorium period for the pay- 
ment of industrial cost recovery. 

5. If public schools are exempt from 
paying user charges, private schools 
should also be exempt. 

Public schools are exempt if the 
grantee adopts a user charge system 
based on ad valorem taxes. Since they 
are “publicly owned facilities perform- 
ing local governmental functions” sup- 
ported almost entirely by general tax 
revenues, and generally discharge only 
sanitary wastes, they are distinguish- 
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able from private schools, which are 
funded privately, or other public fa- 
cilities, such as hospitals, which re- 
ceive part of their income from private 
users or discharge other than solely 
domestic wastes. In order to minimize 
administration of accounting for the 
user charges due from publicly owned 
facilities performing local governmen- 
tal functions, the regulations do not 
require the grantee to bill itself for 
user charges. 

6. Clarify the submissions required 
and dates to obtain approval of dedi- 
cated ad valorem systems as user 
charge systems. 

All ad valorem systems must have 
been dedicated on December 27, 1977, 
in order to be approved. To be consid- 
ered dedicated, the systems must 
comply with the criteria in § 35.929- 
1(b). Grantees fall into three catego- 
ries. Those with step 3 grants awarded 
after February 10, 1974, and before 
April 25, 1978, must have submitted 
evidence of compliance with the first 
three criteria in §35.929-1(b) by July 
24, 1978. Subsequently they must meet 
the remainder of the criteria to obtain 
approval. The July 24, 1978, deadline 
only constrains grantees in this cate- 
gory. Grantees with step 3 grants 
awarded after April 24, 1978, and 
before July 1, 1979, must submit evi- 
dence of compliance with all of the cri- 
teria in § 35.929-1(b) in time to obtain 
approval before July 1, 1979. Grantees 
with step 3 grants awarded after June 
30, 1979, must submit evidence of com- 
pliance with all of the criteria in 
§ 35.929-1(b) in order to obtain approv- 
al before award of the step 3 grant. 

7. The requirements to show that an 
ad valorem system is dedicated are re- 
dundant and overly complex. 

EPA disagrees with this comment. 
These criteria are distinct and are the 
minimum needed to demonstrate that 
an ad valorem system is dedicated. No 
commenter has put forth recommen- 
dations on how these criteria could be 
stated more clearly. 

Regulatory sections affected by the 
user charge amendments are §§ 35.905- 
26, 35.929, 35.929-1, 35.929-2, 35.929-3, 
and 35.935-13. 


REQUIREMENTS FOR AMERICAN 
MATERIALS (Buy AMERICAN) 


Section 39 of the 1977 Act amended 
the FWPCA by adding a new section 
215 which provides that no grant (in- 
terpreted to mean step 3 grant) for 
which application is received by the 
Regional Administrator after Febru- 
ary 1, 1978, shall be made unless pref- 
erence is given to the use of domestic 
construction materials in the construc- 
tion of the wastewater treatment 
works. 

A new paragraph (d) is being added 
to §35.936-13 (specifications) which 
requires that bidding documents and 
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construction contracts for affected 
projects include a Buy America provi- 
sion which requires use of domestic 
construction material in preference to 
foreign construction material. (Defini- 
tions of these terms are provided.) The 
regulations also establish those cir- 
cumstances under which the Agency 
may waive the provision. Domestic 
construction material may be given 
preference if the domestic material is 
priced no more than 6 percent higher 
than the bid or offered price of for- 
eign materials. In determining wheth- 
er to waive the Buy American provi- 
sion, the Regional Administrator will 
generally use the “protest” procedures 
of § 35.939. 

Appendix C-2 to subpart E is also 
amended by adding a new clause 
which implements the Buy American 
provision in construction contracts. 

Comments received on the Buy 
American provision indicate that the 
final regulations for this requirement 
should be the same as the interim reg- 
ulations published on April 25, 1978. 
These regulations follow the regula- 
tions of the Buy American Act of 1933 
which EPA was instructed by the Con- 
gress to observe where applicable. 
They have the advantage of being rel- 
atively simple. Some commenters 
wished for additional guidance on the 
application of this provision. Appropri- 
ate procedures of other Federal agen- 
cies will serve to fulfill this need until 
initial experience provides the basis 
for specific EPA guidance. Some com- 
menters suggested that a separate pro- 
test procedure for those adversely af- 
fected should be adopted; however, 
the designated protest procedures will 
resolve Buy American and other issues 
more expeditiously than other reme- 
dies or procedures that are available. 
Some commenters suggested inclusion 
of additional preference requirements 
which are contained in the Buy Ameri- 
can provisions of some direct procure- 
ment agencies. However, most such 
provisions have a statutory basis other 
than the Buy American Act of 1933. 
Since EPA's statutory authority is lim- 
ited to Buy American, inclusion of 
these provisions would not be appro- 
priate, especially since the EPA pro- 
gram is a grant rather than direct pro- 
curement program. Regulatory 
changes on Buy American use are 
made in §§35.936-13, 35-938-9, 35- 
939(j) and appendix C-2, clause 17. 


Loca. ASSISTANCE 


The 1977 Act authorizes EPA to pro- 
vide technical and legal assistance to 
grantees in the-enforcement and ad- 
ministration of grantees’ contracts re- 
lated to EPA-funded wastewater treat- 
ment works. 

Several commenters suggested that 
EPA could intervene in civil actions in- 
volving a grantee’s contracts only 


when requested by the grantee. We 
have revised the regulatory language 
in §35.970 to track more closely the 
statutory language of section 203(e) so 
that both assistance and intervention 
under this section occur only at the 
grantee’s request. While this may be 
true for most civil actions which arise 
involving contracts in connection with 
federally assisted treatment works, 
EPA has existing authority through 
the U.S, Department of Justice to in- 
tervene on behalf of the Federal Gov- 
ernment in civil actions when a Feder- 
al question arises. In revising the lan- 
guage we have also deleted from the 
regulation reference to the require- 
ment for the Office of General Coun- 
sel’s concurrence in EPA’s interven- 
tion in civil actions since this involves 
internal EPA procedures and would 
occur in the normal course of events. 

Two States suggested that the provi- 
sion of legal assistance as well as tech- 
nical assistance should be delegable to 
States under State management assist- 
ance grants. To the extent such assist- 
ance is for the administration of con- 
tractual matters, this is correct and 
the regulation has been revised to re- 
flect this change. However, in accord- 
ance with section 205(g) of the Act, 
State management assistance grants 
are limited to administrative functions 
and do not extend to areas of contract 
enforcement or intervention in civil 
actions involving such contracts. Fur- 
ther, while States may be empowered 
to provide legal assistance to munici- 
palities, to the.extent that such assist- 
ance would involve representation in 
the Federal Court, only the U.S. De- 
partment of Justice is authorized to 
represent the Federal interests in such 
proceedings. 

Questions were raised regarding the 
provision of assistance under this au- 
thority to grantees with projects 
funded prior to the implementation of 
this provision. The statute and legisla- 
tive history of the provision do not set 
time limits on it. Accordingly, such as- 
sistance will be provided whenever 
considered appropriate to accomplish 
the intent of the Act without regard 
to the date of grant award. 

The suggestion was made that funds 
spent as a result of this authority 
should be deducted from the construc- 
tion grants allotments of the State in 
which the grantee is located and that 
a contractor should be reimbursed by 
EPA for costs incurred in resolving a 
dispute if the matter is resolved in the 
contractor’s favor. Assistance and in- 
tervention under this authority will 
normally be provided by Federal per- 
sonnel and as such will be funded out 
of operating budgets. To the extent 
that States would provide contract as- 
sistance under State management as- 
sistance grants, those funds would 
come from the State management as- 
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sistance grants which are deducted 
from the State allotment. EPA does 
not have the authority to reimburse 
contractors for their costs of conduct- 
ing successful litigation of contract 
disputes with grantees even if EPA is 
involved in the dispute. 

One commenter suggested that the 
reference in the regulation permitting 
oral requests for assistance under this 
authority in emergency situations is 
unnecessary. It is our position that 
since written requests for assistance 
were mentioned in the regulation as 
the proper means of requesting assist- 
ance, it is also appropriate to mention 
that oral requests will be accepted on 
an emergency basis. 

Regulatory changes on contract en- 
forcement have been made _ in 
§§ 35.936-5, 35.936-8 and by adding a 
new § 35.970. 


TRAINING GRANTS 


Section 10 of the 1977 Act amends 
section 109(b) of the FWPCA to in- 
crease the flexibility in the expendi- 
ture of grant funds for wastewater 
treatment works operation and main- 
tenance training. It also increases the 
authorization for such grants from 
$250,000 to $500,000. Under the provi- 
sion, the Administrator may exempt 
such grants from the priority list re- 
quirement of section 204(a)(3) of the 
FWPCA. Agency guidance for applica- 
tion and implementation of subsection 
109(b) of the 1977 Act, will be distrib- 
uted to EPA Regional Administrators 
and will be available for State use. 

Changes to the regulations imple- 
menting this amendment are made in 
§§ 35.915(a), 35.920(e), and 35.930-1(b). 


MISCELLANEOUS COMMENTS 


The Agency has also received com- 
ments and questions on topics not cov- 
ered by the categories dealt with 
above. One organization asked that 
nonprofit agencies be eligible as 201 
grantees in rural areas which might 
otherwise be neglected by a public 
entity. Two sections of the Act pre- 
clude such an approach. Section 
201(¢g)(1) provides for grants to States, 
municipalities or intermunicipal or in- 
terstate agencies. Section 204(b)(1)(C) 
requires that a grantee have certain 
“legal, institutional, managerial, and 
financial” capabilities. Without a 
change in the law, the Agency cannot 
make grants for 201 projects to non- 
profit agencies. 

A similar response must be made to 
those who suggested that the Federal 
share of all 201 projects be increased 
to 85 percent or even 100 percent. Sec- 
tions 202(a)(1) and 202(a)(2) specify a 
Federal share of 75 percent for con- 
ventional projects and 85 percent for 
eligible innovative and alternative pro- 
jects. 


RULES AND REGULATIONS 


The Urban Environment Conference 
asked that these regulations be 
aligned with the work of the Agency’s 
Task Force on Minority Business En- 
terprise. The task force has made 
policy recommendations which will 
apply to Agency grant programs. 
These recommendations will be pub- 
lished for comment and any decisions 
made thereafter will apply to the 201 
program. Inclusion of task force find- 
ings would be premature at this junc- 
ture. The Urban Environment Confer- 
ence also asked that 201 regulations 
provide for the health and safety of 
workers during the construction and 
operation of a sewage treatment plant. 
While the well-being of such workers 
is of great concern to the Agency, the 
promulgation and enforcement of 
worker safety standards is the prov- 
ince of the Occupational Safety and 
Health Administration (OSHA). The 
Agency is not in a position to review or 
enforce OSHA regulations. 

The New Jersey Department of the 
Public Advocate calied on the Agency 
to include a fair housing review as a 
component of the 201 process and to 
insure that population projections are 
not based on potentially exclusionary 
zoning but instead include allocations 
for low and moderate income housing. 
The Agency is sensitive ‘to its fair 
housing obligations and does not want 
communities to use 201 policy as an 
excuse to perpetuate discriminatory 
practices. Yet, there are forceful rea- 
sons why a 201 facility plan should not 
become an overall community develop- 
ment plan. The delay inherent in the 
many local issues that might be thus 
injected would make the goals set by 
the Act impossible to achieve. The 
Agency does have guidance insuring 
construction grants program compli- 
ance with title VI of the Civil Rights 
Act of 1964. The Agency is also consid- 
ering additional administrative meas- 
ures to enhance compliance with title 
VI. 

As for the use of population projec- 
tions that may not include an alloca- 
tion for low and moderate income 
housing or may be based on exclusion- 
ary zoning, it should be noted that the 
population projection approach out- 
lined in the cost-effectiveness analysis 
guidelines is a joint Federal/State/ 
local venture. State population figures 
are determined on the Federal level to 
insure national consistency. These fig- 
ures are then broken down by State 
and local agencies.- During this disag- 
gregation process, local problems and 
trade-offs can be considered in some 
detail when determining population 
figures for a given community or 
region. State and local governments 
are in a far better position than EPA 
to determine the appropriate disagere- 
gation methodologies. Consistent, 
overall State totals which provide for 
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some flexibility best serve the water 
quality objectives mandated by the 
Act by avoiding plant overdesign and 
by spreading resources to as many eli- 
gible communities as possible. — 

The National Marine Fisheries Serv- 
ice asked that these regulations pro- 
hibit the filling of wetlands and pro- 
vide for consultation with the Depart- 
ments cf Commerce and Interior if 
wetlands will be disturbed by a 201 
project. Regulations for the construc- 
tion grants program refer to environ- 
mental requirements in general terms 
because so many laws and executive 
orders dealing with special environ- 
mental matters apply to the program. 
It should be noted that Executive 
Order 11990, relating to wetland pro- 
tection, is explicitly mentioned and 
followed in general EPA grant regula- 
tions published as final rules in the 
FEDERAL REGISTER oh June 30, 1978 (40 
CFR 30.410-5 as found on 43 FR 
28486). EPA -recently issued a state- 
ment of procedures defining policy for 
use in assessing the impacts of Agency 
actions on floodplains and wetlands. 
The construction grants program will 
issue its own program guidance to sup- 
plement the Agency procedures. It will 
also implement the requirements on 
wetiands that are expected to be in- 
cluded in the upcoming revision of 40 
CFR Part 6, Preparation of Environ- 
mental Impact Statements. 

Finally, it was suggested that these 
regulations require preparation of an 
economic impact analysis statement 
under Executive Order 12044. The 
Agency believes that the promulgation 
of these regulations does not impose 
economic costs large enough to neces- 
sitate such an economic impact analy- 
sis. 


TECHNICAL AMENDMENTS 


Technical amendments to the con- 
struction grants regulations were pro- 
posed in the June 2, 1978, issue of the 
FEDERAL REGISTER. The purpose of the 
technical amendments is to make, in 
conjunction with the final promulga- 
tion of Clean Water Act changes, 
other changes which are necessary to 
ease administration of and participa- 
tion in the construction grants pro- 
gram. These changes include changes 
based upon operating experience as re- 
flected in program requirements 
memoranda; changes based upon devi- 
ations from the current regulations 
which have been issued by the Direc- 
tor, Grants Administration Division; 
changes that correct operational prob- 
lems or which appear to be adminis- 
tratively desirable; and changes which 
simplify the language and readability 
of the regulations. 

The discussion of the major changes 
and the public comments which were 
received are presented below. We do 
not discuss provisions on which no 


~ 
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comments were received or which 
remain as proposed. Nor do we discuss 
a number of comments of less wide- 
spread interest. A fuller discussion of 
all sections that were proposed and 
other comments can be obtained by 

writing to Michael B. Cook at the ad- 
dress listed above. This complete dis- 
cussion will be mailed to all those who 
commented on the technical amend- 
ments. 

§ 35.900. This section is promulgated 
substantially as proposed. A new para- 
gragh (c) has been added to advise 
people of the availability of technical 
and guidance publications. 

§ 35.901. For the reasons for the ad- 
dition of this new section, see the dis- 
cussion below under § 35.$35-1. 

§ 35.9 
paragraph (j) is being revised to clari- 
fy which costs should be claimed in 
the initial request for payment. This 
section is promulgated substantially as 
proposed. 

Reimbursement and “grandfathered” 
planning phase-out {the former 
§ 35.905-4, and §§ 35.917, 35.925-18). 
Revisions to these three sections were 
proposed to provide for two related, 
new transition rules. 

First, we proposed an orderly phas- 
ing out of projects previously allowed 
to proceed, subject to reimbursement 

rough grant award at a later date. 

5 35.925-18.) Under the present 

e, most projects do not receive such 
rei Silvester The proposed rule 
would have required those projects 
p coteeieggy entitled to reimbursement to 
btai in the reimbursement through 
rant award by March 31, 1979, or 
caren 31, 1980, in some cases, or be 
arred from obtaining the reimburse- 
ent. This change is based upon a 
ajor program change made by the 

97 2 amendments to the Act; while 
section 8 of the prior Federal Water 
Pollution Control Act (FWPCA) per- 
mitted funding on either a reimburs- 
able or concurrent basis, the 1972 
Amendments limited the Agency’s re- 
imbursement authority to that reim- 
bursement authorized by section 206 
of the Act. 

Second, we proposed phasing out the 
“grandfather” provision for planning 
pe toenail before the enunciation of 
the new statutory requirements and 
implementing administrative proce- 
dures now applicable to facility plan- 
ning. (See §35.917.) Under the previ- 
ous rule, facility planning determined 
by the Regional Administrator to have 
been initiated before May 1, 1974, is 
required to comply with those facility 
planning requirements determined ap- 
propriate by the Regional Administra- 
tor. The proposed rule would require 
compliance with all the facility plan- 
ning requirements before award of any 
step 2 or step 3 grant. There was an 
extension until April 1, 1979, provided 


03. The second sentence of 
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for planning initiated before May 1, 
1974. When the subpart first detailed 
facility planning requirements in 1974, 
the Agency did not wish to require 
substantial revision or abandonment 
of prior planning efforts, particularly 
since that would have entailed a dra- 
matic slowdown in grants for neces- 
sary projects and the possible loss of 
funds by States through the reailot- 
ment process. The Agency now desires 
all grantees to achieve compliance 
with the administrative requirements 
which assure attainment of the statu- 
tory objectives. Since facility planning 
requirements are now more thorough- 
ly understood and procedures stream- 
lined, this phaseout should result in 
minimal] delay to projects, particularly 
if States and municipalities take the 
necessary steps soon to assure funding 
for previously pianned projects. 

About 15 comments were received on 
this proposal. Several comments ex- 
pressed support for the phasing out of 
the planning and reimbursement tran- 
sition. 

The major comments received con- 
cerned the short-time period between 
final promulgation of these regula- 
tions and the effective dates of the 
phaseout, proposed as March 31, 1979 
and 1980. The major obstacle to meet- 
ing the original dates was the fact that 
State priorty lists for fiscal year 1979 
are already complete. In States which 
do not utilize a reserve for step 1 or 
step 2 assistance, this could pose a sig- 
nificant problem. Also, in some cases, 
locally financed step 2 work is await- 
ing completion of facility planning. 
Therefore, we have decided to extend 
each of the proposed dates by 1 year. 

In other cases, where extenuating 
circumstances (such as preparation of 
an environmental impact statement 
which is underway) prevent award of 
grant assistance by the deadline, devi- 
ation requests will be considered. In 
most cases, however, it is of overriding 
imporiance to bring in and complete 
any step 1 work still underway, so that 
projects necessary te meet enforceable 
requirements of the Act can proceed 
through steps 2 and 3 in a manner 
consistent with the requirements of 
titles III and IV of the Act. States 
should utilize the step 1/step 2 reserve 
to fund facility planning and design al- 
ready underway where projects would 
not obtain priority for step 3 under 
the approved project priority system. 

§ 35.905. This section contains the 
definitions of terms epplicable to this 
subpart. Formerly, each defined term 
had its own section number. However, 
this made insertion of new definitions 
in alphabetical order difficult, since it 
necessitated renumbering the other 
definitions and correcting cross refer- 
ences. Therefore, in accordance with 
guidance issued by the Office of the 
Federal Register, the section designa- 


tions have been deleted. All definitions 
will continue to be shown in § 35.905, 
with the defined term in italics. All 
cross-references to definitions will 
refer to § 35.905. 

§ 35.905, definition of “ad valorem 
axr.”’ Although we did not propose the 
addition of this definition, it is appro- 
priate to add it given its importance in 
the user charge provisions. 

§ 35.995, definition of “construc- 
tion.” This proposed amendment de- 
letes from the definition of “initiation 
of construction” the different defini- 
tions which were applicable for work 
initiated prior to November 1, 1974. 

Several commenters questioned the 
new definition of initiation of step 1 
work, i.e., the approval of a plan of 
study, since that action usually takes 
Place at the same time as step 1 award 
and they felt that the more common 
action (the grant award) should be 
used as the definition. It is true that 
the tein of step 1 assistance denotes 
approval of the plan of study in most 
cases; however, there are situations 
where step 1 work is begun by gran- 
tees following approval of the plan of 
study accompanied by the reservation 
of funds as authorized in § 35.925- 
18(a)(1). We would not want to omit 
this circumstance from the definition, 
thereby making ineligible some step l 
work of these grantees. Since step 1 
grant awards should never take place 
prior to approval of a plan of study, 
and since it usually is the same thing, 
we have retained the defintion we pro- 
posed. 

Two questions were raised about the 
problems created in the transition 
before April 1, 1981, by the new defini- 
tions of initiation of step 1 and step 2 
work. This section is one of the provi- 
sions where the old definition will con- 
tinue to apply to phaseout situations 
until the transition is completed 
before April 1, 1981. Until then, assist- 
ance will be awarded to the transition 
projects under the old definition. 
Paragraph B.1. of appendix D will be 
applied to new grant awards for the 
transition projects under the old defi- 
nition. 

§ 35.905, definition of “municipal- 
ity.” The Agency proposed a clarifica- 
tion of the definition of ‘“municipal- 
ity’ in this section because the current 
definition of the term has raised sever- 
al questions regarding the eligibility of 
special districts for funding under this 
pregram. This revision clarifies the 
Agency’s position by expanding the 
description of the types of special dis- 
tricts which are and are not eligible. 
Several comments questioned the defi- 
nition as it relates to eligibility of 
State agencies for grants. The defini- 
tion of municipality does not affect 
the eligibility of State agencies. States 
and their agencies are eligible in their 
own right (see § 35.920-1). 
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In reviewing the comments which 
_were received on this section, we con- 

cluded that paragraphs (b)(2) and 
(b)(3) were redundant. Therefore, we 
have deleted paragraph (bh)(2). The 
key difference between an eligible and 
ineligible district is whether the dis- 
trict provides services to the surround- 
ing community or only for itself. If it 
does not serve the surrounding com- 

nunity, even a special district which 
has wastewater treatment facilities 
before passage of the 1972 amend- 
ments is not grant eligible. 

§ 35.910-2. Paragraph (c) of this sec- 
tion was revised on January 10, 1978. 
That revision inadvertently did not 
distinguish between funds deobligated 
during their initial allotment period 
and funds decbligated after their real- 
iotment date. Historically, in this pro- 
gram, funds deobligated prior to their 
reallotment date are treated as are all 
other funds from that allotment (i.e., 
they are subject to reallotment if not 
reobligated), and the regulation need 
not deal with those funds. However, 
we treat other deobligated funds as 
section 205(b)(2) of the statute re- 
quires for funds “released by the pay- 
ment of the final voucher for the proj- 
ect.” We have revised paragraph (c) to 
describe how to treat these deobliga- 
tions. 

However, it has been brought to our 
attention that this statutory require- 
ment may create accounting difficul- 
ties when funds which originated in 
one allotment are subsequently treat- 
ed as a later allotment. For this 
reason, we intend to examine this pro- 
cedure in depth during the next sever- 
al months in order to determine what 
changes, if any, to the regulations or 
statute might be desirable. Individuals 
(particularly States) wishing to submit 
their views for this study are invited 
to do so by sending them to: Mr. 
Harold P. Cahill, Jr., Director, Munici- 
pal Construction Division (WH 547), 
EPA, 401 M Street SW., Washington, 
D.C. 26450. 

§ 35.9172. We have made textual 
changes to agree with the new pro- 
gram thrust of State management as- 
sistance grants and the delegation of 
§ 35.913 (which was done with the pro- 
mulgation of the interim subpart F on 
April 25) 

35.917. One commenter questioned 
the revision of the final sentence in 
paragraph (b), which in effect defines 
“cost-effective” as the “most 
economical * * * recognizing environ- 
mental and social considerations.” We 
do not believe the word “economical,” 
when modified by the reference to en- 
vironmental and social considerations, 
will mislead the public to think that 
the “cheapest” solution is desired. We 
believe that the revision of this sen- 
tence as proposed is better than the 
former regulation in briefly explaining 


RULES AND REGULATIONS 


what cost-effective means. Therefore, 
we have retained the language pro- 
posed but have added a cross-reference 
to appendix A to ease further inter- 
pretation. 

Questions were raised about the 
meaning of paragraph (e) relating to 
water quality management and out- 
puts. One commenter argued that we 
should not withhold construction 
grants because the State fails to pro- 
duce water quality management out- 
puts. It was argued that the provision 
ignores typical State/iocal relation- 
ships and further that the unavailabi- 
lity of State outputs and case-by-case 
determinations would delay the pro- 
gram. Section 208(d) of the Act re- 
quires EPA to insure that treatment 
works conform to approved areawide 
plans. The revised paragraph (e) speci- 
fies the facility-related information 
that must be availabie and used in 
planning treatment works. Coordina- 
tion of the two programs, as mandated 
by the Act, will induce ccordinated 
State and local action that will pro- 
duce a better overall water quality 
effort. 

We have deleted the old paragraph 
(f) which references the Agency’s fa- 
cility planning guidance. The new 
paragraph §35.900(c) makes appropri- 
ate reference to the availability of all 
Agency construction grants guidance. 

§ 35.917-1. The revision to paragraph 
(d) is to clarify the language and to 
add a reference to appendix A in 
which the cost-effectiveness guidelines 
are found. The revision to paragraph 
(d)(2) adds mention of nonstructural 
methods (see discussion in appendix A, 
cost-effectiveness analysis guidelines). 

The part of paragraph (d)(5) dealing 
with best practicable waste treatment 
technology (BPWTT) has been moved 
into paragraph (d}(4) to better clarify 
the relationship between applicable ef- 
fluent limitations and BPWTT. The 
previous reference in (d)(4) ge not less 
thdn secondary treatment, although 
technically correct, is out- of-date in 
light of current BPWTT requirements. 

In paragraph (e), we have eliminated 
the requirement for submission of the 
NPDES permit. A comm er suggest 
ed that this be done in accordance 
with our proposal to eliminate the 
permit submission requirement from 
§ 35.925-6. The permit number must be 
provided. 

Paragraph (g) has been revised to re- 
quire a summary of public participa- 
tion in the development of the facility 
plan. The previcus regulation re quired 
@ summary of mectings. Since public 
participation may be achieved through 
means other than meetings or hear- 
ings, particularly in accordance with 
the proposed new requirements in part 
25, this revision is appropriate. 

A new paragraph (1) incorpcrates 
the requirement for inciusion of total 
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project costs and estimated charges to 
custemers in the facility plan. This re- 
quirement was established in program 
requirements memorandum 76-3 
(August 16, 1976). 

We have added a new paragraph 
(m), based upon public comments re- 
ceived on §35.920-3. The new para- 
graph requires a statement as to the 
availability and estimated costs of the 
proposed site(s). See additional! discus- 
sion under § 35.920-3. 

Some commenters also questioned 
the effective date of the revised facili- 
ty sianning requirements in this sec- 
tion. The effective date this section is 
October 1, 1978. Step 1 grants awarded 
after September 30, 1978, or facility 
pianning initiated after September 30 
without Federal grant assistance, are 
required to comply with these regula- 
tions. Note the relationship of the 
transition provisions to the effective 
dates; no step 2 grant will be awarded 

after March 31, 1980, if the facility 
planning does not comply with current 
requirements. 

§ 35.917-3. In the interest of brevity, 
we have deleted paragraph (a) from 
this section. That paragraph was re- 
dundant with other provisions of the 
regulations. No change in substantive 
requirements is intended. In para- 
graph (a), we have added the statutory 
requirement that, after a waste treat- 
ment management agency has been 
designated for an area, only the desig- 
nated agency may receive grants. Fur- 
ther mention of this requirement is 
also in § 35.925-2. 

Several commenters felt that 208 
planning agencies should be eligible to 
receive step 1 grants. This section 
allows only agencies which are eligible 
te receive step 2 and 3 grants to re- 
ceive step 1 grants. We did not propose 
to change this provision. We note that 
where 208 agencies are the most quali- 
fied to conduct all or any part of step 
1 planning, a qualified management 
agency may be the grantee and may 
pass the funds through to the 208 
agency via an interagency agreement 
to do necessary planning. 

Several commenters raised questions 
relating primarily to the process for 
designation of a management agency 
or agencies under the statute. The 
water quality management regulations 
are being revised and were proposed in 

he Fe —_ REGISTER on September 
12, 1978 (43 FR 40742). Those regula- 
tions cached for designation of man- 
agement agencies. 

25.$20-3. Although we did not pro- 
pose changes to paragraph (a), we 
have included in paragraph (2)(1)(iii), 
reference to the public participation 
program. Though the shape of the 
new pregram is not yet finalized, it is 
appropriate to request grantees to de- 
scribe their intended program in the 
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step 1 application, whether the new or 
old requirements are applicable. 

Paragraph (b) has been rewritten to 
improve style; to correct references, 
and to add references to the existing 
requirements for intermunicipa! agree- 
ments, allocation of costs to Federal 
facilities, project schedules, and sewer 
use ordinances. Experience has shown 
there are inordinate program delays 
unless intermunicipal agreements are 
obiained prior to the award of grant 
assistance. Inclusion of these refer- 
ences here will simplify compliance for 
grantees. : 

Several questions were rais¢d con- 
cerning the requirement for a state- 
ment as to the availability of the pro- 
posed site (paragraph (a)X(2)). A few 
commenters pointed out that a vague 
statement of availability is not suffi- 
cient, particularly in the case of land 
treatment projects where the feasibii- 
ity and cost-effectiveness of the entire 
project may depend upon the firm 
availability of a particular site. On the 
other hand, it wouid not be appropri- 
ate, in most cases, to require fee 
simple interest at the step 2 stage, 
since most municipalities finance the 
purchase through bond proceeds 
which are generally not available until 
after step 3 award. Therefore, we have 
revised this paragraph to require ‘“‘ade- 
quate information regarding the avail- 
ability of the proposed site(s).” Re- 
gional offices and States are expected 
to use their judgment in determining 
what constitutes adequate information 
in the particular circumstances. The 
facility planning requirements have 
also been amended to reauire a state- 
ment of availability and cost of the 
site(s) (see § 35.917-1(m)). 

Commenters raised several questions 
concerning the requirement for sub- 
mission of proposed intermunicipal 
agreements at the step 2 application 
stage (paragraph (b)6)). They desired 
to know the degree of certainty which 
would be required at this point. The 
degree of finality which is required in 
any particular case cannot be de- 
scribed with certainty in a regulation 
broadly appiicable to all cases. We 
would expect, however, the proposed 
agreement which is submitted to rep- 
resent more than just the preposal of 
the grantee municipality; it. should 
represent the product of discussions 
between the parties concerned, even if 
the agreement is not yet ready to be 
signed. In particular cases, where 
there are doubts regarding the partici- 
pation of municipalities in the project, 
the regional office may find it neces- 
sary to request more definitive ar- 
rangements. Therefore, the require- 
ment has been worded to say, “pro- 
posed or executed (as determined ap- 
propriate by the Regional Administra- 
ten =e 
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§ 35:925-7. Although no revisions to 
paragraph (2} were proposed, it has 
been revised to delete reference to a 
date which has passed and to empha- 
size the current requirements for 
BPWTT and reuse/recycle technology. 

§ 35.925-8 The addition of para- 
graph (b) is intended to enforce deci- 
sions reached in the environmental 
review process, consistent with pro- 
eram requirements memorandum 75- 
26 (formerly program guidance memo- 
randum 50, June 6, 

A comments 


L975). 

- this section sug- 
gested EPA’s denial or conditioning of 
award on with environ- 
mental assessment cor ions address- 
ing secondary impacts is an tmappro- 
priate entry of EPA into iand use and 
growth control. The commenter rec- 
ommended that the program require- 
ments memorandum issued in 1975 on 
this subject be rescinded as well. EPA 
is required by the National Environ- 
mental Policy Act to corisider second- 
ary impacts of its construction grants 
projects and we, therefore, could not 
accommodate his suggestion. 

§ 35.925-12. See discussion under 
§ 35.935-3, below. 

§ 35.925-15. The revision cf the first 
sentence clarifies the current regula- 
tion by making it clear that sewer pro- 
jects which are sclely for the purpose 


of handling industrial wastes are ineli- 


gible. This would affect, for example, 
a project to extend an interceptor 
solely to an industrial park, with no 
transport of domestic wastes along the 
way. We believe this is consistent with 
congressional policy to encourage joint 
treatment, since in the absence of do- 
mestic waste there is not a joint aspect 
to the project. 

The several commenters on this sec- 
tiot felt, for the most part, that single 
purpose, or aimost singie purpose, pro- 
jects should be permitied to proceed. 

Some suggested deletion of the 
words “almost exclusively” as being 
too vague. We have found other ‘ex- 
pressions unsatisfactory. We would 
net comsider an interceptor which 
serves a large industrial park, but hap- 
pens to pick up domestic wastes from 
one residence on its route, to thereby 
lose its industrial purpose and become 
eligible for the Pederal grant. There- 
fore, we believe the term “almost ex- 
clusively” connotes limited but appro- 
priate discretion for the Regional Ad- 
ministrator necessary to determine eli- 
gibility under the program. 

The definition of “waste treatment 
system” has been deleted from this 
section because the phrase, “complete 
waste treatment syster” is defined in 
§ 25.905. 

The references to the pretreatment 
regulations in the final sentence have 
been corrected. Part 403 contains the 
Agency’s new pretreatment regulation 
published in the Freperat REGISTER on 


June 26, 1978 (43 FR 27736). § 35.907 is 
promulgated in this package. 

§ 35.925-16. This section deals with 
costs allocable to Federal facilities. We 
deleted a proposed parenthetical ex- 
pression referring to such facilities in 
the District of Columbia and other ju- 
risdictions receiving direct congres- 
sional appropriations. The reference 
would create administrative difficul- 
ties that we prefer to handle through 
the wrant deviation process. Other- 
wise, this section is promulgated sub- 
stantially as proposed. 

§ 35.925-18. Significant — revisions 
have been made in paragraph (a) of 
this section relating to the phaseout of 
authority for reimbursement, See the 
discussion of this under the heading 
reimbursement and “grandfathered” 
planning phaseout, above. 

We made three changes to para- 
graph (b). We have added a reference 
to engineering costs associated with 
advance acquisition or advance con- 
struction to clarify such costs as al- 
lowable when prior approval has been 
obtained. We have added the cost of 
acquisition of an option for the pur- 
chase of eligible land to the advanced 
work which may be approved. We have 
further clarified this paragraph so the 
Regional Administrator may not ap- 
prove such advance step 3 work unless 
an environmental review has been 
completed. 

Several commenters indicated their 
approval of the clarification of eligible 
items in paragraph (b). One com- 
menter, however, questioned the ne- 
cessity for the completion of an envi- 
ronmental review before the Regional 
Administrator may authorize advance 
expenditures. We are advised by coun- 
sel that the Regiona!l Administrator's 
authorization is a major Federal 
action requiring completion of a 
review (either negative declaration or 
environmental impact statement) 
under the National Environmental 
Policy Act. However, grantees should 
be aware the environmental review 
can be narrowed down to a particular 
item in cases where there is no contro- 
versy over the particular item and the 
item is common to all alternatives. 

§ 35.926. Although no changes were 
proposed to this section, we revised 
paragraph (a) and § 35.920-3 to require 
a value engineering commitment, 
rather than proposal, with the step 2 
application. The actual value engineer- 
ing preposal wou be submitted 
during step 2, The requirement for a 
full proposal at the appiication stage 
was inappropriate. 

§§ 35.927 et seq. In §§ 35.927, 35.927-1, 
35.927-2, and 35.927-3 several changes 
were proposed to update the reguia- 
tions in accordance with current pro- 
gram policy. EPA has deleted the spe- 
cific content of the infiltration/infiow 
(1/1) analysis. Program requirements 
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 seinineniniediann 78-10, issued on March 
17, 1978, established some new options 
to the traditional method of I/I analy- 
sis in this program. The remainder of 
the changes proposed in these sections 
complement that memorandum by 
providing more flexibility. 

Several questions were raised about 
the proposed language of 
§35.927(b}3) which appeared to re- 
quire the actual rehabilitation to take 
place during the sewer system evalua- 
tion survey, thereby establishing with 
certainty the amount of nonremovable 
I/I. We did not intend this and have 
revised the language of that sentence 
to reference only the program for re- 
habilitation as part of the sewer 
system survey. 

One commenter requested the ratio- 
nale for the deletion of the phrase, “in 
each sewer system tributary” in 
§ 35.927-1(a), indicating that the revi- 
sion implied that -only the sewer 
system owned by an entity is subject 
to I/I analysis. If the analysis for non- 
owned systems was not conducted, the 
utility of the analysis which was con- 
ducted would be distorted. We deleted 
this phrase to eliminate the inference 
that each minor tributary must be 
analyzed separately to determine if it, 
individually, was subject to excessive 
I/I. Even if more than one jurisdiction 
is involved, al] parts of the system are 
subject to some sort of analysis. The 
language has been retained as pro- 
posed. 

The language of § 35.927-2(a) as pro- 
posed included a typographical error 
which inadvertently deleted the re- 
quirement for a comparison of the cost 
of transportation versus the cost of re- 
habilitation and treatment for each I/ 
I source. We have corrected this lan- 
guage. 

Section 35.927-3(a) has been further 
revised to indicate minor rehabilita- 
tion can be accomplished in any step 
under a grant (not just step 1). and re- 
habilitation work under $10,000 (small 
purchase) is not subject to the require- 
ment for formal advertising. We have 
also revised §35.936-14, relating to 
force account work, to include the re- 
quirement for the Regional Adminis- 
trator’s approval of force account 
work for sewer rehabilitation during 
step 1 and step 2, not just for step 3. 

Two commenters questioned 
policy of EPA which prohibits funding 
of sewer system rehabilitation beyond 
the “Y” fittings which convey 
wastewater from individual structures 
or private property. They suggested 
we consider as eligible all sewer reha- 
bilitation costs for any part of a line 
lying in a public easement. EPA con- 
siders eligible for new construction 
only those parts of the line up to and 
including the “Y” fittings. Therefore, 
in accordance with the definition of 
sewage collection system in § 35.905- 


tha 
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19, EPA cannot fund rehabilitation 
work beyond the “Y” fittings. Howev- 
er, the municipality’s costs of treating 
the pipe beyond the “Y” fittings up to 
the point which the municipality must 
fund may be calculated on an incre- 
mental, rather than proportional, 
basis. A new paragraph (c) has been 
added to §35.927-3 to clarify this 
point. 

§ 35.930-4. No changes were pro- 
posed to this section. However, in the 
final regulation, we have <« deleted refer- 
ence to the requirement for BPWTT, 
secondary treatment, and effluent 
limitations, because those require- 
ments are adequately covered in 
§§ 35.917-1 and 35.925-7. 

§ 35.935-1. EPA proposed to create 
new paragraphs (2) and (b) to describe 
the grantee’s responsibilities under 
these grants. 

Paragraph (a) states EPA’s posi i 
that EPA review and approyz 
ect plans and specificati 
tion 203 of the Act, does 
the er antee of its respon 
the design, constructicn, or us 
treatment works. 

Paragraph (b) provid 
basis for seeking specific pe 
or recoupment of fun ds from 
grantee, if the grantee fails to mak 
good faith efforts to meet its 
tions under the grant. 

Several comments on 
and (b) demonstrated t > 
explicitly set forth thé i ‘Agen cy’ 

sumptions underly 2 
ment of paragraphs ms al and (b). 
basic assumptions ar 1 
§ 35.9801, and para grap! I a) 
are promulgated as proposed 

§ $5. 935- ye We poh aca 


a. 
ul of } 


fing the 


3) ae there has 

derstanding of the applica 

real property acquisition 

in part 4 of title 40 to this 
Questions have also been rai 

other property requii 

dition of this section do f 

new requirements; rather, it 

those which have been in effect an: 
summarizes them in one plac ce. 
provisions in the rds amen nif 
lating to land treat 

for land purchases n 
portant. 

One commenter suggested the 
quirement in paragraph (b)(1) tha 
any acquisition be conducted in 
cordance with 40 CFR part oA 
hence, the Uniform R saris on / 
ance and Real Propert 
Policies Act) represents I 
Federal involvment in local afi 
felt that where displacement is not in- 
volved, procedures to acquire noneligi- 
ble land should be locally determined, 
and EPA should require only satisfac- 
tory evidence of sufficient interest in 
the site prior to award. However, the 
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Uniform Relocation and Real Proper- 
ty Acquisition Policies Act requires 
EPA to apply title III of that Act to 
the acquisition of any interest in real 
property (even easements) to be used 
for a federally assisted project. There- 
fore, EPA has no discretion in this 
matter and must apply the current 
statute. 

§ 35.935-9. The revision of this sec- 
tion was intended to clarify EPA re- 
quirements for prompt initiation of 
project work and to integrate the 
grant requirements more close ly with 
the NPDES permit program. The text 
was broken into the three paragraphs 
for ease of use. 

The revision of paragraph (a) clari- 
fies the term “project” to mean step 1, 
2 or 3. The new second sentence ap- 
plies the same sanctions to ali three 
steps. Several commenters suggested 
the final sentence of (a) be revised to 
address completion, as well as initi- 
ation, of construction . This has aoe 
done. Reference to “any project sch 


ule” has been revised in the f L 
@ project progress 


ation to refer to “th 
schedule.” 

“ graph (b) explains the grantee’s 
oblig tions under the NPDES permit 
prog ram, as they related to actions the 
grantee takes under the grant pro- 
gram. We received several comments 
on the relationship between grant 
dates and NPDES permit dates. One 
commenter suggested that grant dates 
rather than permit ae be the gov- 
erning dates and that all other sched- 
ules requirements be secondary and 
subservient to grant dates. Another 

ommenter noted the present permit 
vosiiaiiee allow such a “floating” 
date mechanism-to be employed by 
EPA and NPDES States. Since the 
intent of the Aarne y is to improve the 

extent of municipal compliance with 
NPDES permit ine ec it will be 
necessary to use selected, fixed dates 
in most municipal permits in order to 
ensure enforceability in the event of 

"ecalcit chase by grantees with 

leficiencies. EPA is presentl; Spenser f 
@ policy which delineates ne 
ing proc cedt ires designed 

> nt pened a 
- no change has been made 
evision as proposed. 

Paragraph (c) contains the same ter- 

i requirement as the forme 

but includes the items 

Regional Administrato 

must consider in making his determi 

nation. This paragraph also clarifies 

EPA’s expectations as to the time by 

which invitations for bids should be 
issued. 

We received several comments on 
this paragraph. One commenter ob- 
jected to the statement that invita- 
tions for bids are expected to be issued 
within 90 to 120 days after award, be- 
cause sometimes grantees postpone 
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work because of too great a demend on 
the construction industry in a particu- 
lar area. The section provices that is- 
uance of the invitation for bids (not 
contract award) should occur within 
$0 to 120 days after award, The use of 
the term “should” indicates that those 
date ss are not mandatory. However, ini- 
on of construction on all signifi- 

t elements of project work within 

onths is mandatory. 

Some commenters apse ‘da questions 
as to the definitions of “all significant 
elements” and “initiation of step 3 

ction.” “Ail significant ele- 

is not defined because we have 

concluded that it is necessary to leave 

this to the Regional Administrator to 

decide on 4 case-by-case basis. What is 

ét work be progressing 

towar ange verte of con- 

, The cairn’ nitiation of con- 

hes Slined: in § 35.905. For 

it m means issuance of a notice to 

iw ne er a construction com tract 
i vO 


, te eno “a ant reaqui 
ecution of the construction cent 
Fhat definition is applicable here, 
except, under the terms of this sec- 
tion, we expect initiation of ali signifi- 
cant elements within one year. 

Two comments on paragraph (c) 
urged changes to give the Regional 
Administrator more flexibility in ter- 
nination of grants. Where flexibility 
beyond the 6 months extension is re- 
uired, for good cause, the “deviation” 
rocess (see 40 CFR 30.1000 et seq.) 

uld be used. This will insure that 
e termination requirement is con- 
stent nationwide. Where good cause 

s existed in the past for exceptions 
to he termination requirement, devi- 
ations have been granted. 

ae. 25.925 — This section has been re- 

structured in list form for clarity. Ref- 

has —hong made to the NPDES 
i “penerare te indicate the rela- 
with that program. New para- 
"ed and (e) implement in the 

tion the class deviation wh 
2 effect since August 24, 1977 
respect to the operation and 
maintenance manual payment limita- 
tions as —— to segmented projecis 

and mt alti: ile facility projects. 

Several commenters requested a pro- 
vision for waiver of the 90 percent 
payment holding provision fcr good 
cause or where the operation and 
maintenance manual cannot be com- 
pleted until experience during initial 
operation has been achieved. EPA rec- 
Ognizes (see program requirements 
memorandum 177-2) that final revi- 
sions to the O&M manual will be 
made after the initial start-up pericd. 
However, 2 manual which is satisfac- 
tory for the purpose of beginning 
start-up should be available for ap- 
proval prior to completion of construc- 
tion. If there are other “good causes” 


p 
sho 
tk 


~z 


ope 
- 
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which would reasonably delay submis- 
sion and approvai of the manual, the 
deviation process must be used. EPA 
carefully reviews ai! deviations re- 
quests to imsure that the situation 
truly justifies a waiver of the regula- 
tion. A new paragraph (b)7) has been 
added to this section which provides 
that the pian of operation must in- 
clude an operation and maintenance 
program for the sewer system. This re- 
quirement is in pr ogt am requirements 
and is included 


memorandum ‘%&- 
here for consi nae clarification. 
Existing writ manuais, policy or 
guidance wilt suffice if they are ade- 
quate to mest current EPA require- 
ments. 

§ 35.925-16. This section is 
gated as r sed 


promul- 
24craphs (c) and 
regulation the 
oon been in 
since “Augu t <nsag re- 
to the se 
limitations as 
nied projects and 
srojects 
§ 35.926-13. No changes were pro- 
posed to this section. However, some 
changes — been made on advice of 
the Office of General Counsel. 
in sanuavan h (aXi), am addition has 
been made to require identification of 
“salient requirements” of items of 
equipment when the grantee elects to 
ieniealg by the two brand (or trade) 
names or equal procedure. In direct 
sderal procurement, salient require- 
nen its 7 must, be included in the specifi- 
ation itself. We feei that the manda- 
tor v refere nee to two items itself sub- 
y the salient re- 
quirements re flected in both and that 
while rule reflects the best 
practice, it ‘would be urnecessarily 
burdensome to grantees. However, the 
EPA gran.ee must be prepared to 
identify the Sali ient requirements 
when an “or equal” issue arises under 
EPA program review or in a bid pro- 
test. 
in . peregeayn (ob), we are adding a 
fision vélating to sole source pro- 
for innovative technology. 
ssion of this subject 
above under novative and alterna- 
y. We have also added a 
to § 33.500 et seq., for 
procedures to be fol- 
€ source procurement is 


 meesiell be seg- 
multiple facility 


cross-ref 
the plics 
icwed when 5s 
used, 

Minor revisions hay re been made to 
paragraph (c} to reflect experience ob- 
tained in program reviews, protests, 
and in litigation relating to grantee 
“experience” requirements, including 
bonds, 

in conjunction with the final pro- 
mulgation of this section, we are also 
proposing two addiiionel changes for 
comment. The last sentence of para- 
graph (a)(1) relates to manufactured 
materiais, such as pipe. The current 


regulation provides that if a single ma- 
terial is specified, the grantee must be 
prepared to justify this selection of 
only one type of material. 

However, agency program reviews 
and determinations of protests under 
§ 35.939 indicate that the application 
of this rule has not corresponded suf- 
ficiently with the basic requirement 
for competition (see § 35.936-3). Pro- 
gram requirements memorandum 75-5 
(formerly PG i19A, August 8, 1975) 
states the interrelationship of these 
policies as follows: 

“With regard to materiais, such as 
pipe, it is not mandatory that two or 

nore different types of material be 
specified; however, maximum competi- 
tive bidding is encouraged commensu- 
rate with sound engineering practice 
and requirements. * * * It is preferabic 
to use performance specifications for 
_— ials based upon accepted nation- 

iiy known standards such as AWWA, 
US SAS, ASTM, AASHO and Federal 
specifications and standards.” 

Consideration is being given to 
amendment of the regulation to better 
achieve competition within and be- 
tween types of material (particularly 
pipe), in the interest of affording an 
opportunity to compete and insuring 
reasonableness of prices, unless there 
is a sound engineering justificaton 
based upon specific site conditions 
which supports any restrictions upon 
competition. 

In paragraph (c) we propose to add 
as a new final sentence the following: 
“No experience restriction will be per- 
mitted which unjustifiably reduces 
competition cr innovation.” This is in 
effect the ruie when has been devel- 
oped in protests decided under 
§ 35.939. We invite public comment on 
this proposed addition. 

We invite public comment on these 
two proposed changes. Comments 
should be addressed to the Director, 
Grants Administration Division, at the 
address given above. The deadline for 
receipt of comments on these issues is 
November 30, 1978. 

§ 35.936-20. Paragraph (c) of this sec- 
tion was proposed to be amended to 
clarify that costs incurred by the 
grantee in complying with § 35.937-6 
are allowable, even. when incurred 
prior to award. One commenier sug- 
gested EPA should be equally explicit 
regarding the grantee’s costs of carry- 
ing out protest procedures required by 
§ 35.939. The paragraph has been fur- 
ther amended to do this. 

§ 35.936-22. Bonding and insurance 
requirements were previously in 
§ 35.935-3. Since the publication of the 
procurement regulations in § 35.936, 
we feel the bonding and insurance re- 
quirements are more appropriate in 
this section. It is promulgated substan- 
tially as proposed. 
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§ 35.937-2 This section is promulgat- 
ed substantially as proposed. 

§ 35.937-5. The proposed deletion 
from paragraph (b) of the reference to 
40 U.S.C. 541-544 (commonly referred 
to as the “Brooks bill’) concerned con- 
sulting engineering firms and several 
of their national professional societies. 
This amendment was suggested by the 
EPA Office of General Counsel on the 
basis of the April 25, 1978, decision by 
the U.S. Supreme Court in National 
Society of Professional Engineers v. 
United States (see especially footnote 
21). In the opinion of the EPA Gener- 
al Counsel, the Supreme Court’s deci- 
sion resolved any doubt that the pro- 
curement of professional engineering 
services is subject to general antitrust 
requirements unless specifically 
exempted by Federal statute, e.g., the 
Brooks bill. The Brooks bill is applica- 
ble only to direct Federal procure- 
ment, i.e., contracts for engineering 
and architectural services awarded by 
Federal departments and agencies. 
There is no Federal statute which 
exempts Federal assistance programs 
from compliance with Federal anti- 
trust laws. 

The proposed amendment author- 
ized negotiation procedures’ estab- 
lished by State or local law. This pro- 
vision has been amplified to state 
more clearly the alternatives available 
to grantees. If State statutory or local 
code procedures exist or are adopted 
which are comparable to the negotia- 
tion provisions of the Brooks bill, such 
procedures may be utilized. Such pro- 
cedures can assure reasonableness of 
price if the grantee has the staff capa- 
bility, or otherwise acquires it (e.g., 
through assistance from another local 
or State agency) to develop an inde- 
pendent cost estimate to serve as the 
basis for price negotiations with the 
selected consulting engineering firm. 
In connection with the development of 
such procedures, local governments 
may also wish to review the March 20, 
1978, U.S. Supreme Court decision in 
Lafayetie v. Louisiana Power and 
Light Company. 

The proposed amendment has also 
been amplified to make it clear that if 
no State statutory or local code prace- 
dures exist, a municipality may adopt 
either (1) precedures comparable to 
those observed by the Federal Govern- 
ment under the Brooks bill or (2) 
price-competitive procedures. If a mu- 
nicipality wishes to utilize a price-com- 
petitive system for negotiation of engi- 
neering fees, however, this must be 
based upon an objective negotiation 
process in which award is based upon 
previously announced objective evalu- 
ation factors, including price and 
other considerations (such, as profes- 
sional . competence and technical 
merits of proposals). EPA does not re- 
quire or encourage award of engineer- 
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ing agreements solely on the basis of 
price. 

§ 35.937-6. No change was proposed 
to this section. However, from time to 
time, we have been asked why gran- 
tees who are required to comply with 
§§ 35.937-2, 35.937-3 and 35.937-4 are 
required to submit documentation of 
negotiation methodology used (negoti- 
ation is covered by § 35.927-5) when 
other grantees are not (see paragraph 
(a)(2)4i)). We have reviewed the re- 
quirement and have concluded that 
there is no reason for the difference. 
Further,-all grantees are required to 
document the basis for selection and 
basis for the price under § 35.936-12. 
These records are available for EPA 
should we need them. Therefore, we 
have deleted the requirement for sub- 
mission of the negotiation methodolo- 
gy used. 

§ 35.937-12. We proposed a new para- 
graph to reference the requirement of 
§ 35.936-5(b) regarding the status of 
subcontractors when the engineer is 
acting for the grantee in the role of 
construction manager. The proposed 
new paragraph (d) indicates that when 
an engineer procures items which are 
not covered by the provisions for ar- 
chitectural and engineering services 
procurements, the appropriate proce- 
dures of §35.938 (formal advertising) 
or part 33 apply. We also modified 
paragraphs (a) and (b). 

One comment on paragraph (d) re- 
quested we clearly indicate that pro- 
fessional services are excluded from 
the requirement of the other sections 
mentioned. We have specifically ex- 
cluded engineering services. However, 
professional services other than engi- 
neering services would be procured 
under part 33. Clarification was also 
requested as to what subcontracted 
services might be appropriately pro- 
cured under these other sections. An 
example of services which should be 
procured under part 33 regulations is 
accounting services for the develop- 
ment of user charge and industrial 
cost recovery systems. Sewer line 
cleaning or construction of a proto- 
type unit should be procured under 
§ 35.938 et. seq. 

Revisions to paragraph (b) were pro- 
posed to clarify requirements which 
the engineer must comply with in 
awarding subcontracts. The proposed 
addition of (b)(3) has been revised and 
renumbered as (b)(7). Rather than in- 
corporating the type of contract provi- 
sions of the entire § 35.937-1, we have 
included only the prohibition on the 
illegal types of contract (i.e., cost-plus- 
percentage-of-cost and percentage-of- 
construction-cost). Also, references 
have been added to the appendix C-1 
clauses which are inherently (under 
the language of the clause) applicable 
to subcontracts. 
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§ 35.938-4(h). The addition of the 
phrase “for good cause” to paragraph 
(h\(2) is consistent with program re- 
quirements memorandum 178-8, Febru- 
ary 13, 1978 (published in the FepERAL 
Reaister, April 7, 1978, 43 FR 14725). 
It is retained here. 

The new paragraph (h)(5) permits 
award of a prime contract when there 
are unresolved procurement issues or 
protests relating only to the award of 
@ subcontract or procurement of a su- 
bitem. This rule has been developed in 
the protest process. Adoption of it in 
the regulations will make it legally im- 
possible to use this rule in situations 
not involving pretest, will make it 
easier to enforce in the protest proc- 
ess, and will expedite the procurement 
process. 

Another commenter suggested a new 
(h)(5)Gi) be created which would state, 
“Wiil not materially affect resolution 
of the protest.” Aithough we felt this 
concept was implicit, we have no ob- 
jection to adding it and have done so. 
This suggestion highlighted a problem 
in the proposed regulation, namely, 
two different subjects were being ad- 

ressed. Therefore, the five items have 
now been rearranged into two 
groups—those pertaining to award of 
the contract and those pertaining to 
resolution of the protest. 

One commenter asked whether the 
final sentence of this paragraph im- 
plies that_a bid must be rejected as 
nonresponsive if a federally required 
listing or selection requirement is not 
met by the contractor. This sentence 
did not imply that. However, we have 
decided to delete that sentence due to 
current uncertainty about the future 
of Federal listing requirements. 

§ 35.938-5. No changes were pro- 
posed to be made to this section con- 
cerning negotiation of contract 
amendments (change orders). Howev- 
er, paragraph (d)(3) indicated that de- 
tailed cost documentation may be re- 
quired by EPA when a contractor is 
unable to certify that his costs are 
complete, current, and accurate, while 
the certification on EPA’s summary 
format (EPA Form 5700-41) requires a 
contractor to certify that his cost data 
are complete, current, and accurate. 
Therefore, paragraph (d)(3) has been 
revised to correct this error to indicate 
that more detailed cost documentation 
may be required when a contractor is 
unable to certify that his cost data are 
complete, current, and accurate. 

EPA’s Office of Audit published a 
report in April 1978, that addressed 
the contract change order procedure 
in the construction grants program. 
That report recommended deletion of 
the reference to a provisional over- 
head rate in § 35.938-5(d)(3). By defini- 
tion, a provisional overhead rate is a 
tentative percentage or dollar factor 
agreed upon by.the grantee and the 
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contractor. It is negotiated for interim 
reimbursement pending finai settle- 
ment of the actual allowable overhead 
rate. Change orders should be able to 
“stand by themselves,” and should not 
be renegotiated when the change 
order work is. completed. For this 
reason, a final overhead rate shouid be 
negotiated for a change order insiead 
of a provisional overhead rate. There- 
fore, as recommended by the EPA 
audit report, we have deleted the last 
sentence in paragraph (d3). 

§ 35.938-6(c). This amendment was 
proposed to deal with a preblem which 
was brovght to our attention with 
regard to progress payments on spe- 
cifically manufactured equipment. 
EPA’s primary reason for encouraging 
progress payments to equipment mean- 
ufacturers is to reduce the interest 
cost to the manufacturers, thereby re- 
ducing the bid price and the costs to 
the taxpayer. 

An equipment supplier complained 
about the additional labor, expense 
and paperwork needed to comply with 
the recordation requirement, and as- 
serted that this diminishes the useful- 
ness of progress payments to the com- 
panies and increases the cost to EPA. 
If elimination of the recordation re- 
quirement for iteres valued at less 
than a certain amount is reasonable, 
we judge that considerable paperwork 
can be eliminated. We proposed a 
$200,000 cutoff lieve! and particularly 
solicited comment. 

Two commenters felt that $200,000 
was an appropriate level for applica- 
tion of the recordation requirement. 
Two other commenters felt that 10 
percent of the contract value, but not 
less than $300,000, would be appropri- 
ate. The amount of the contract value 
is not pertinent, since what is impor- 
tant is the absolute dollar level at 
which the Federal Government is wii!- 
ing to risk nonrecordation. In view of 
the comments received, we have decid- 
ed to retain the $200,000 level. 

Some commenters felt that even at 
the higher level recordation should be 
discretionary with the grantee. An- 
other commenter suggested that the 
recordation requirement implied a 
lack of mutual trust and confidence. 


We disagree with both comments. The 


recordation requirement was estab- 
lished for the purpose of protecting 
the interest of the Federal Govern- 
ment as to the work performed (as op- 
posed to the value of the item) when 
progress payments are made on large 
equipment purchases. 

§ 35.938-7. No change was proposed 
to this section. However, many ques- 
tions have been raised over the iast 
several years and in comments recent- 
ly received as to whether the excep- 
tion for State law which is mentioned 
in §35.938-6 is also applicable to 
§ 35.938-7. We have always responded 
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that it is. We decided to add the spe- 
cific exception ianguage to this sec- 
tion. 

§ 35.938-9(5). This section is promul- 
gated substantially as proposed with a 
corrected citation. We have also added 
references to the appendix C-2 clauses 
which are inherently (under the lan- 
guage of the clause) applicable to sub- 
contracts. 

§ 25.939. No changes were proposed 
to this section. However, we have 
made a series of technical changes to 
the language. These are identified in 
the supplementary discussion cf the 
technical amendments. Also, we added 
@ new paragraph (1) to advise the 
public that the EPA Genera! Counsel 
periodically publishes an index of Re- 
gional Administrator protest determi- 
nations. 

§ 35.940-1. Paragraph (q) was pro- 
posed to be revised to delete the refer- 
ence: to allowability of State agency 
review costs in accordance with 
§§ 35.912 and 35.913 because of the 
hew authority in subpart F, and to be 
replaced with the eligibility of start-up 
services. The eligibility of a plan of op- 
eration was also specifically added. 
Both these additions are in accordance 
with program requirements memoran- 
da issued on November 29, 1976 (PRM 
77-2 and PRM 77-3). 

One commenter was concerned 
about the deletion of eligibility of fees 
under § 35.913 until the fee system is 
completely phased-out in favor of 
State management assistance grants. 
In order to avoid the necessity of 
amending the regulation next April 25, 
the eligibility of fees has been deleted. 
However, States which previously in- 
stituted fee systems may continue to 
charge fees and the grantee’s costs in 
paying those fees are allowable in the 
interim, in order to permit an orderly 
phasing-out of the fee system no later 
than April 24, 1979. 

§ 35.940-2. Although no changes 
were proposed to this section, we have 
made several clarifying additions. It 
was brought to our attention that the 
fact that the plan of study is an un- 
allowable cost should be explicitly 
mentioned here. We have done so. We 
have also explicitly stated that pri- 
vately owned treatment works are un- 
allowable, except as authorized in sec- 
tion 201(h) of the Act. 

§ 35.940-3. In this section, we pro- 
posed to delete paragraph (d), acquisi- 
tion of an operable portion of a treat- 
ment works. The “Explanation” de- 
scribed the limited circumstances 
under which such acquisitions might 
be approved. However, we have decid- 
ed to retain paragraph (d), with clari- 
fication. Comments on this topic con- 
firm our opinion that more detailed 
guidance is needed to clarify when 
such costs may be allowabie. Since the 
factors used to review these requests 


are extensive, we have decided to issue 
complete guidance instead of increas- 
ing the regulations on a matter of lim- 
ited and rare applicability. 

§ 35.345. The first paragraph of this 
section is promulgated as proposed. In 
connection with this section and with 
§ 35.903, it was suggested that the reg- 
ulations be revised to permit use of 
letter of credit for construction grants. 
EPA is currently involved in a study 
concerning cash management. Feasi- 
bility of letter of credit method of pay- 
meni for construction grantees is one 
of the items being considered. 

Although no changes were proposed 
to the former paragraph (e), it has 
been broken into two paragraphs and 
revised. The new paragraph (e) deals 
only with final payment. We moved 
the provision dealing with assignment 
and release to a new paragraph (f). We 
deleted the requirement for submis- 
sion of separate assignment and re- 
lease forms. Instead, the grantee’s ac- 
ceptance of the final payment consti- 
tutues his agreement to the assign- 
ment and release. We expect this 
change to eliminate considerable un- 
necessary paperwork. 

§ 35.960. No changes were proposed 
to this section. However, we have 
added a new paragraph to advise the 
public that the EPA General Counsel 
periodically publishes an index of 
grant appeals decisions. 

Appendix C-2, clause 11. No changes 
were proposed to be made to this 
clause. However, it has been brought 
to our attention that there is an incon- 
sistency between the first sentence of 
paragraph (a) of this clause and the 
paraiiel clause (clause 10) in appendix 
C-1. When these ciauses were first 
drafted in 1975, they both read, “If 
the EPA Project Officer deter- 
mines * * *” As a result of public com- 
ment, they were both supposed to be 
changed to read, “If the owner or EPA 
determines * * *” Inadvertently, this 
change was not made in the C-2 
clause. We are making this change at 
this time. 4 

Appendix D, paragraph 65. This sec- 
tion is promulgated as proposed with 
clarifying language here and in para- 
graphs bl, b2 and c. This policy also 
applies to grants awarded under Pub. 
L. 84-660. 

Other sections. Several commenters 
proposed that we make changes to sec- 
tions, or parts of sections, which had 
not been proposed to be changed. 
Where we felt that the changes were 
truly of a technical nature and could 
be made without prior proposal, we 
have done so, as is noted in the text 
above. In some cases, however, the 
suggested changes were significant 
and inappropriate for promulgation as 
final rules without prior proposal. 
These comments will be retained on 
file for consideration in any regulatory 
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changes which may be proposed in the 
future. 


EDITORIAL CHANGES 


Throughout the regulations we have 
made editorial changes to simplify the 
language. Several should be noted. We 
have eliminated the phrase, “but not 
limited to’ following the word “‘in- 
clude” or “including.” We have deleted 
titles of cross-referenced sections in 
most cases (particulariy from the su- 
bagreement regulations). 

We made editorial changes in app- 
pendices C-1 and C-2, which contain 
clauses for inclusion in subagreements 
with engineers and construction con- 
tractors. Except for minor changes 
mentioned elsewhere in the preamble, 
no change in meaning whatsoever is 
intended. Oid supplies of appendices 
C-1 and C-2 may continue to be used. 
However, grantees are cautioned that 
when using ar_old edition of appendix 
C-2, the new clause 17 (Buy American) 
must be added. Some grantees cr engi- 
neers may prefer to use the new ver- 
sion of appendix C-1, because of the 
corrected reference to §35.908 in 
clause 2. 

Effective date: This subpart will] be 
effective on October 1, 1978, unless 
otherwise specified in particular sec- 
tions. Good cause exists for an effec- 
tive date prior to 30 days after publica- 
tion in the FEDERAL REGISTER because 
many of the requirements are made 
effective by the 1977 act on October 1 
1978, and because of the need to start 
these interrelated requirements to- 
gether to ensure program continuity. 


Dated; September 15, 1978. 


Douctas M. CostTLe. 
Administrator. 


40 CFR Part 35 is amended by revis- 
ing subpart E to read as follows: 


Subpart E—-Grants for Construction of 
Treatment Works—Clean Water Act 


Sec. 

35.900 Purpose. 

35.901 Program policy. 

35.903 Summary of construction grant pro- 
gram. 

35.905 Definitions. 

35.907 Municipal pretreatment program. 

35.908 Innovative and alternative technol- 
ogies. 

35.909 Step 2 + 3 grants. 

35.910 Allocation of funds. 

35.910-1 Allotments. 

35.910-2 Period of availability; realotment. 

35.910-3 [Reserved] 

35.910-4 [Reserved] 

35.910-5 Additional allotments of previous- 
ly withheld sums. 

35.910-6 Fiscal year 1977 public works al- 
lotments. 

35.910-7 Fiscal year 1977 Supplemental 
Appropriations Act allotments. 

35.910-8 Allotments for fiscal years 1978- 
81. 

35.912 Delegation to State agencies. 
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Sec. 

35.915 State priority system and project 
priority list. 

35.915-1 Reserves related to the project 
priority list. 

35.917 Facilities planning (step 1). 

35.917-1 Content of facilities plan. 

35.917-2 State responsibilities. 

35.917-3 Federal assistance. 

35.917-4 Planning scope and detail. 

35.917-5 Public participation. 

35.917-6 Acceptance by implementing gov- 
ernmental units. 


35.917-7 State review and certification of 


facilities plan. 

35.917-8 Submission and 
ties plan. 

35.917-9 Revision or amendment of facili- 
ties plan. 

35.918 Individual systems. 

35.918-1 Additional limitations on awards 
for individual systems. 

35.918-2 Eligible and ineligible costs. 

35.918-3 Requirements ox discharge of ef- 
fluents. 

35.920 Grant application. 

35.920-1 Eligibility. 

35.920-2 Procedure 

35.920-3 Contents of application. 

35.925 Limitations on award. 

35.925-1 Facilities planning. 

35.925-2 Water quality management plans 
and agencies. 

35.925-3 Priority determination. 

35.925-4 State allocation. 

35.925-5 Funding and other capabilities. 

35.925-6 Permits. 

35.925-7 Design. 

35.925-8 Environmental review. 

35.925-9 Civil rights. 

35.925-10 Operation and maintenance pro- 
gram. 

35.925-11 User charges and industrial cost 
recovery. 

35.925-12 Property. 

35.925-13 Sewage collection system. 

35.925-14 Compliance with environmental 
laws. 

35.925-15 


approval of facili- 


Treatment of industria) wastes. 

35.925-16 Federal activities. 

35.925-17 Retained amounts for 
struction and expansion. 

35.925-18 Limitation upon project costs in- 
curred prior to award. 

35.925-19 [Reserved] 

35.925-20 Procurement. 

35.925-21 Storm sewers. 

35.926 Value engineering (VE). 

35.927 Sewer system evaluation and reha- 
bilitation. 

35.927-1 Infiltration/Inflow analysis. 

35.927-2 Sewer system evaluation survey. 

35.927-3 Rehabilitation. 

35.927-4 Sewer use ordinance. 

35.927-5 Project procedures. 

35.928 Requirements for an industrial cost 
recovery system. 

35.928-1 Approval of the industrial cost re- 
covery system. 

35.928-2 Use of industrial cost recovery 
payments. 

35.928-3 Implementation of the industrial 
cost recovery system. 

35.928-4 Moratorium on industrial cost re- 
covery payments. 

35.929 Requiremenis for 
system. 

35.929-1 Approval of 
system. 

35.929-2 General requirements for all user 
charge systems. 

35.929-3 Implementation of 
charge system. 


recon- 


user charge 


the user charge 


the user 


Sec. 

35.930 Award of grant assistance. 
35.930-1 Types of projects. 
35.930-2 Grant amount. 
35.930-3 - Grant term. 

35.930-4 Project scope. 

35.930-5 Federal] share. 

35.930-6 Limitation on Federal share. 
35.935 Grant conditions. 

35.935-1 Grantee responsibilities. 
35. 935- 2 Procurement. 

Property. 

Step 2 + 3 grants. 

Davis-Bacon and related statutes. 

Equal employment opportunity. 

Access. 

Supervision. 

Project initiation and completion. 
Copies of contract documents. 
Project changes. 

Operation and maintenance. 
Submission and approval of in- 

dustrial cost recovery system. 

35.935-14 Final inspection. 

35.935-15 Submission and approva! of user 
charge systems. 

35.935-16 Sewer use ordinance and evalua- 
tion/rehabilitation program. 

35.935-17 Training facility. 

35.935-18 Value engineering. 

35.935-19 Municipal pretreatment 
gram. 

35.935-20 Innovative 
niques. 

25.936 Procurement. 

35.936-1 Definitions. 

35.936-2 Grantee procurement 
State or local law. 

35.936-3 Competition. 

35.936-4 Profits. 

35.936-5 Grantee responsibility. 

35.936-6 EPA responsibility. 

35.936-7 Small and minority business. 

35.936-8 Privity of contract. 

35.936-9 Disputes. 

35.936-10 Federal 
tions. 

35.936-11 General requirements for suba- 
greements. 

35.936-12 Documentation. 

35.936-13 Specifications. 

35.936-14 Force account work. 

35.936-15 Limitations on subagreement 
award. 

35.936-16 Code or standards of conduct. 

35.936-17 Fraud and other unlawful or cor- 
rupt practices. 

35.936-18 Negotiation of subagreements. 

35.936-19 Small purchases. 

35.936-20 Allowable costs. 

35.936-21 Delegation to State agencies; cer- 
tification of procurement. 

35.936-22 Bonding and insurance. 

35.937 Subagreements for architectural or 
engineering services. 

35.937-1 Type of contract (subagreement). 

35.937-2 Public notice. 

35.937-3 Evaluation of qualifications. 

35.937-4 Solicitation and evaluation of pro- 
posals. 

35.937-5 Negotiation. 

35.937-6 Cost and price considerations. 

35.937-7 Profit. 

35.937-8 Award of subagreement. 

35.937-9 Required solicitation and suba- 
greement provisions. 
35.937-10 Subagreement payments—archi- 
tectural or engineering services. 
35.937-11 Applicability to existing 
tracts. 

35.937-12 Subcontracts under subagree- 
ments for architectural or engineering 
services. . 
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Sec. 

35.938 Construction contracts (subagree- 
ments) of grantees. 

35.938-1 Applicability. 

35.938-2 Performance by contract. 

35.938-3 Type of contract. 

35.938-4 Formal advertising. 

35.938-5 Negotiation of contract amend- 
ments (change orders). 

35.938-6 Progress payments to contractors. 

35.938-7 Retention from progress pay- 


ments. 

35.938-8 Reauired construction contract 
provisions. 

35.938-9 Subcontracts under construction 
contracts. 

35.939 Protests. 

35.840 Determination of allowable costs. 

35.940-1 Allowable project costs. 

35.940-2 Unallowable costs. 

35.940-3 Costs allowable, if approved. 

35.940-4 Indirect costs. 

35.940-5 Disputes concerning 
costs. 

35.945 Grant payments. 

35.950 Suspension or 
grants. 

35.955 Grant. amendmenis. to 
grant amounts. 

35.960 Disputes. 

35.965 Enforcement. 

35.970 Contract enforcement. 

Appendix A—Cost-effectiveness 
guidelines. 

Appendix B—Federal guidelines—user 
charges for operation and maintenance 
of publicly owned treatment works. 

Appendix C-i—Required provisions—con- 
sulting engineering agreements. 

Appendix C-2—Required provisions—con- 
struction contracts. 

Appendix D—EPA transition policy—exist- 
ing consulting engineering agreements. 

Appendix E—Innovative and alternative 
technclogy guidelines. 

AvutHority: Sections 109(b), 201 through 
205, 207, 208d), 210 through 212, 215 
through 217, 304(d)(3), 313, 501, 502, 511, 
and 516(b) of the Clean Waiter Act, as 
amended, 33 U.S.C. 1251 et seq. 


§ 35.909 Purpose. 


(a) This subpart supplements the 
EPA general grant regulations and 
procedures (part 30 of this chapter) 
and establishes policies and proce- 
dures for grants to assist in the con- 
struction of waste treatment works in 
compliance with the Clean Water Act. 


allowable 


termination of 


increase 


analysis 


(b) A number of provisions of this. 


subpart which contained transition 
dates preceding October 1, 1978, have 
been modified to delete those dates. 
However, the earlier requirements 
remain applicable to grants awarded 
when those provisions were in effect. 
The transition provisions in former 
§§ 35.905-4, 35.917, and 35.925-18 
remain applicable to certain grants 
awarded through March 31, 1981. 

(c) Technical and guidance publica- 
tions (MCD series) concerning this 
program which are issued by EPA may 
be ordered from: General Services Ad- 
ministration (8FFS), Centralized Mail- 
ing List Services, Building 41, Denver 
Federal Center, Denver, Colo. 80225. 
In order to expedite processing of re- 
quests, persons desiring to obtain 
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these publications should request a 
copy of EPA form 7500-21 (the order 
form listing all available publications), 
from EPA Headquarters, Municipal 
Construction Division (WH-547) or 
from any regional office of EPA. 


§ 35.901 Program policy. 


The primary purpose of Federal 
grant assistance available under this 
subpart is to assist municipalities in 
meeting enforceable requirements of 
the Act, particularly, applicable na- 
tional pollution discharge elimination 
system (NPDES) permit requirements. 
The Regional Administrator and 
States are authorized and encouraged 
to administer this grant program in a 
manner which will most effectively 
achieve the enforceable requirements 
of the Act. 


§ 35.903 Summary of construction grant 
program. 


(a) The construction of federally fi- 
nanced waste treatment works is gen- 
erally accomplished in three steps: 
Step 1, facilities plans and related ele- 
ments; step 2, preparation of construc- 
tion drawings and specifications; and 
step 3, building of a treatment works. 

(b) The Regional Administrator may 
award grant assistance for a step 1, 
step 2, or step 3 project, or, as author- 
ized by § 35.909, for a project involving 
a combination of step 2 and step 3 
(step 2+3 grant). For a step i, step 2, 
or step 3 grant award, a “project” may 
consist cf an entire step or any “treat- 
ment works segment” (see § 35.905) of 
construction within a step. In the case 
of step 243 grant awards, a project 
must consist of all associated step 2 
and step 3 work; segmenting is not 
permitted. 

(c) Grants are awarded from State 
allocations (see § 35.910 et seq.) under 
the Act. No grant assistance may be 
awarded unless priority for a project 
has been determined in accordance 
with an approved Staite priority 
system under § 35.915. The State is re- 
sponsible for determining the amount 
and timing of Federal assistance to 
each municipality for which treatment 
works funding is needed. 

(d) An applicant will initially define 
the scope of a project. The State may 
revise this initial project scope when 
priority for the project is established. 
The Regional Administrator will make 
the final determination of project 
scope when grant assistance is award- 
ed (see § 35.930-4). 

(e) For each proposed grant, an ap- 
plicant must first submit his applica- 
tion to the State agency. The basic 
grant application must meet the re- 
quirements for the project in § 35.926- 
3. If grant assistance for subsequent 
related projects is necessary, the 
grantee shall make submissions in the 
form of amendments to the basic ap- 


plication. The State agency will for- 
ward to the appropriate EPA Regional 
Administrator complete project appli- 
cations or amendments to them for 
which the State agency has deter- 
mined priority. The grant will consist 
of the grant agreement resulting from 
the basic application and _ grant 
amendments awarded for subsequent 
related projects. 

(f) Generally, grant assistance for 
projects involving step 2 or 3 will not 
be awarded unless the Regional Ad- 
ministrator first determines that the 
facilities planning requirements of 
§§ 35.917 to 35.917-3 of this subpart 
have been met. Facilities planning 
may not be initiated prior to approval 
of a step 1 grant or written approval of 
a “plan of study” accompanied by a 
reservation of funds (see § 35.925-18 
and definition of “construction” in 
§ 35.905). 

(g) If initiation of step 1, 2, or 3 con- 
struction (see definition of ‘“‘construc- 
tion” in § 35.905) occurs before grant 
award, costs incurred before the ap- 
proved date of initiation of construc- 
tion will not be paid and award will 
not be made except under the circum- 
stances in § 35.925-18. 

(h) The Regional Administrator may 
not award grant assistance unless the 
application meets the requirements of 
§ 35.920-3 and he has made the deter- | 
minations required by § 35.925 et seq. 

Gi) A grant or grant amendment 
awarded for a project under this sub- 
part shall constitute a contractual ob- 
ligation of the United States to pay 
the Federal share of allowable project 
costs up to the amount approved in 
the grant agreement (including 
amendments) in accordance with 
§ 35.930-6. However, this obligation is 
subject to the granteeé’s compliance 
with the conditions of the grant (see 
§ 35.935 et seq.) and other applicable 
requirements of this subpart. 

(j) Sections 35.937-10, 35.938-6 and 
35.945 authorize prompt payment for 
project costs which have been in- 
curred. The initial request for pay- 
ment may cover the Federal share of 
allowable costs incurred before the 
award except as otherwise provided in 
§ 35.925-18. Before the award of such 
assistance, the applicant must claim in 
the application for grant assistance for 
that project all allowable costs in- 
curred before initiation of project con- 
struction. An applicant may make no 
subsequent claim for payment for 
such costs. The estimated amount of 
any grant or grant amendment, includ- 
ing any prior costs, must be estab- 
lished in conjunction with determina- 
tion of priority for the project. The 
Regional Administrator must deter- 
mine that the project costs are allowa- 
ble under § 35.940 et seq. 

(k) Under section 204(b) of the Act, 
the grantee must comply. with applica- 
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ble user charge and industrial cost re- 
covery requirements; see §§ 35.925-11, 
35.928 et seq., 35.929 et sea., 35.935-13, 
35.935-15, and appendix B to this sub- 
part. 

(i) The costs of sewage collection 
systems for new communities, new 
subdivisions, or newly developed urban 
areas should be included as part of the 
development costs of the new con- 
struction in these areas. Under section 
211 of the Act, such costs will not be 
allowed under the construction grant 
program; see § 35.925-13. 

(m) The approval of a plan of study 
for step 1, a facilities plan, or award of 
grant assistance for step 1, step 2, or 
step 3, or any segment thereof, will 
not constitute a Federal commitment 
for grant assistance for any subequent 
project. 

(n) Where justified, a deviation from 
any substatutory requirement of this 
subpart may be granted under 
§ 30.1000 of this chapter. 

(o) The Act encourages public par- 
ticipation in the construction grant 
process. EPA requires an opportunity 
for public participation in the develop- 
ment of the State water pollution con- 
trol strategy and State project priority 
list, under § 35.915, and in the develop- 
ment of facilities plans, under 
§ 35.917-5. 

(p) Requirements regarding the 
award and administration of subagree- 
ments are set forth in §§ 35.935 
through 35.939. 


§ 35.905 Definitions. 


As used in this subpart, the follow- 
ing words and terms mean: 

“Act.” The Clean Water Act (33 
U.S.C. 1251 et seq., as amended). 

‘Ad valorem tax.” A tax based upon 
the value of real property. 

“Combined sewer.” A sewer intended 
to serve aS a sanitary sewer and a 
storm sewer, or as an industrial sewer 
and a storm sewer. 


“Complete waste treatment system.” 


A compiete waste treatment system 
consists of all the treatment works 
necessary to meet the requirements of 
title III of the Act, involved in: (a) The 
transport of waste waters from indi- 
vidual homes or buildings to a plant or 
facility where treatment of the 
wastewater is accomplished; (b) the 
treatment of the wastewaters to 
remove pollutants; and (c) the ulti- 
mate disposal, including recycling or 
reuse, of the treated wastewaters and 
residues which result from the treat- 
ment process. One complete waste 
treatment system would, normally, in- 
clude one treatment plant or facility, 
but also includes two or more connect- 
ed or integrated treatment plants or 
facilities. 

“Construction.” Any ‘one or more of 
the following: Preliminary planning to 
determine the feasibility of treatment 
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works, engineering, 
legal, fiscal, or economic 
or studies, surveys, designs, plans, 
working drawings, specifications, pro- 
cedures, or other necessary actions, 
erection, building, acquisition, alter- 
ation, remodeling, improvement, or ex- 
tension of treatment works, or the in- 
spection or supervision of any of the 
foregoing items. The phrase “initi- 
ation of construction,” as used in this 
subpart means with reference to a 
project for: 

(a) Step 1: The approval of a 
study (see §§ 35.920-3(a)(1) and 
18(a)): 

(b) Step 2: The award of a step 2 
grant; 

(c) Step 3: Issuance of a notice to 
proceed under a construction contract 
for any segment of step 3 project work 
or, if notice to proceed is not required, 
execution of the construction con- 
tract. 

“Enforceable requirements of the 
Act.” Those conditions or limitations 
of section 402 or 404 permits which, if 
violated, could result in the issuance 
of a compliance order or initiation of a 
civil or criminal action under section 
309 of the Act. If a permit has not 
been issued, the term shall include any 
requirement which, in the Regional 
Administrator’s judgment, would be 
included in the permit when issued. 
Where no permit applies, the term 
shall include any requirement which 
the Regional Administrator deter- 
mines is necessary to meet applicable 
criteria for best practicable waste 
treat:uent technology (BPWTT). 

“Excessive infiltration/inflow.” The 
quantities of infiltration/inflow which 
can be economically eliminated from a 
sewerage system by rehabilitation, as 
determined in a _ cost-effectiveness 
analysis that compares the costs for 
correcting the infiltration/in flow con- 
ditions to the total costs for transpor- 
taticn and treatment of the infiltra- 
tion /inflow, subject to the provisions 

n § 35.927 

“Situatrial c ecovery.” (a) The 
grantee’s reco, aby ts ‘om the i industrial 
users of a treatmen it works cf 
grant amount allocable to the treat- 
ment of eo. from such users under 
section 204(b) of the Act and this sub- 
part. 

(b) The grantee’s recovery from the 
commercial users of an individual 
system of the grant amount allocable 
to the treatment of waste from such 
users under section 201(h) of the Act 
and this subpart. = 

“Industriai ceosi 
That period during which the grant 
amount allocable to the treatment of 
wastes from industrial users is recov- 
ered from the industrial users of such 
works. 

“Industrial user.” (a) Any nongo- 
vernmental, nonresidential user of a 


architectural, 
investigations 


pian of 
35.925- 


the 
ne 


recovery period.” 
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publicly owned treatment works which 
discharges more than the equivalent 
of 25,000 gallons per day (gpd) of sani- 
tary wastes and which is identified in 
the Standard Industrial Classification 
Manual, 1972, Office of Management 
and Budget, as amended and supple- 
mented under one of the following di- 
visions: 

Division 
Fishing. 

Division B. Mining. 

Division D. Manufacturing. 

Division E. Transportation, Communica- 
tions, Electric, Gas, and Sanitary Services. 

Division I. Services. 


A. Agriculture, Forestry, and 


(1) In determining the amount of a 
user’s discharge for purposes of indus- 
trial cost recovery, the grantee may 
exclude domestic wastes or discharges 
rem sanitary conveniences. 

(2) After applying the sanitary waste 
exclusion in subparagraph (1) of this 
paragraph (if the grantee chooses to 
do so), dischargers in the above divi- 
sions that have a volume exceeding 
25,000 gpd or the weight of biochemi- 
cal oxygen demand (BOD) or suspend- 
ed solids (SS) equivalent to that 
weight found in 25,000 gpd of sanitary 
waste are considered industrial users. 
Sanitary wastes, for purposes of this 
calculation of equivalency, are the 
wastes discharged from _ residential 
users. The grantee, with the Regional 
Administrator’s approval, shall define 
the strength of the residential dis- 
charges in terms of parameters includ- 
ing, as a minimum, BOD and SS per 
volume of flow. 

(b) Any nongovernmental user of 4 
publicly owned treatment works which 
discharges wastewater to the treat- 
ment works which contains toxic pol- 
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either 
singly or by interaction witn other 
wastes, to contaminate the sludge of 
any municipal systems, or to injure or 
to interfere with any sewage treat- 
ment process, or which constitutes a 
hazard to humans or animals, creates 
a public nuisance, or creates any 
hazard in or has 
the waters receiving peer: discharge 
from the treatment works. 

(c) All commercial users of an indi- 
vidual system constructed with grant 
assistance under section 201(h) of the 
Act and this subpart. (See 
§ 35.918(a)(3).) 

“Infiltration.” 


Water other than 
wastewater that enters a sewerage 


system (including sewer service con- 
nections) from the ground through 
such means as defective pipes, pipe 
joints, connections, or manholes. Infil- 
tration does not include, and is distin- 
guished from, inflow. 

“Infiltration/inflow.” The total 
quantity of water from both infiltra- 
tion and inflow without distinguishing 
the source. 
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“Inflow.” Water other than 
wastewater that enters a sewerage 
system (including sewer service con- 
nections) from sources such as roof 
leaders, cellar drains, yard drains, area 
drains, foundation drains, drains from 
springs and swampy areas, manhole 
covers, cross connections between 
storm sewers and sanitary sewers, 
catch basins, cooking towers, storm 
waters, surface runoff, street wash 
waters, or drainage. Inflow does not 
include, and is distinguished from, in- 
filtration. 

“Interceptor sewer.” A sewe 
primary purpose is to 

wastewaters from collector 
treatment facility. 

“interstate agency.” An agency of 
two or more States established under 
an agreement or compact approved by 
the Congress, or any other agency cf 
two or more States, having substantial 
powers or duties pertaining to the con- 
trol of water pollution. 

“Municipaliiy.” A city, town, bor- 
ough, county, parish, district, associ- 
ation, or other public body ‘inciuding 
an intermunicipal agency of two or 
more of the ridin entities) created 
under State law, or an Indian tribe or 
an authorized Satins ‘tribal organiza- 
tion, having jurisdiction over disposal! 
of sewage, industrial wastes, or other 
waste, or a designated and approved 
management agency under section 208 
of the Act. 

(a) This definition includes a special 
district created under State law such 
2s a water district, sewer district, sani- 
tary district, utility district, drainage 
Gistrict, or similar entity or an inte- 
grated waste management facility, as 
defined in section 201l(e) of tie Act, 
which has as one of its principal re- 
sponsibilities the treat nent, transport, 
or disposal of liquid wast es of the gen- 
eral public in a particular ssna obi 
area. 

(b) This definition excludes the fol- 
lowing: 

(1) Any reven rue products ng 
which has as its princip 
ty an activity other than provi din 
Wastewater treatment services to the 
general public, such as an airpori, 
turnpike, sia facility, or other munic- 
ipal utility 

(2) Any special district 
schoo! district or a park district) 
which has the responsibility to provide 
wastewater treatment services in sup- 
port of its principal activity at specific 
facilities, unless the speciai district 
has the responsibility under State law 
to provide waste water treatment ser- 
vices to the community surrounding 
the speciai district’s facility and no 
other municipality, with concurrent 
jurisdiction to serve the community, 
serves or intends to serve the special 
district’s facility or the surrounding 
community. 


r whose 
transport 
sewers to a 


4 Fespor 


{such as 
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“Operable treatment works.”’ An op- 
erable treatment works is a treatment 
works that: 

(a) Upon completion of construction 
Will treat waste water, tramsport waste 
water to or from treatment, or trans- 
port and dispose of waste water in 2 
manner which will significantly im- 
prove an objectionable water quality 
situation or health hazard, and 

(b) Is a component part of a com- 
plete waste treatment system which, 
upon completion of construction for 
the complete waste treatme nt system 
(or completion of ci 
other treatment works in the sy 
in accordance with a schedule ap- 
proved by the Regional Administrator) 
will comp!y with all applicable statuto- 
ry and regulatory requiremenis, 

.”’ The scope of work for 
which a grant or — amendment is 
awarded under this subpart. The scope 
of work is defined as pre ep 1, step 2, or 
step 3 of treatment works construction 
or segments (s f “treat- 


stem 


“Project. 


ee de ‘finition of 
ment works segment” ‘and § 39.930-4). 

“Replacement. 
taining and installing 
eessories, or a 
mecessary dur 
treatment works 
pacity and perfor 
such works were designed and con- 
structed. The term “operation and 
maintenance” incluces replacement. 

‘Sanitary sewer.” A sewer intended 
to carry only sanitary or sanitary and 
industrial waste weters from resi- 
dences, commercial bulidings, industri- 
al plants, and institutions. 

‘Sewage collection system.” For 
purpose of § 35.925-13, each, and all, 
the common iateral sewers, within a 
publicly owned treatment system, 
which are primarily installed te re- 
ceive waste waters directiy from facili- 
ties which convey waste water from in- 
dividual structures or from private 
property, amd which include service 
connection “Y” fittings designed for 
connection with those facilities. The 
acilities which ¥ waste water 
irs ures, from pri- 
= alae latera 

» GPE SPEC cifical- 
defir nition, with 
mpins uni its, and 


’ Expenditures for ob- 
equipment, 
ppurtenan 


es which ar 


individual struc- 


hea ctures when 
ffective and are 
by the graniee 

the District of Co- 

Bey the na onwealth of Puerto 

Rico, firgin Islands, Guam, 

Americ: ‘Sa uma, the Trust Territory 

of the E : Satan. and the Com- 

m aaah: ae the Northern Marianas. 

“State agency.” The State water pol- 

lution control agency designated by 

the Governor having responsibility for 

enforcing State iaws relating to the 
abatement of pollution 


“Storm sewer.” A sewer intended’ to 
carry only storm waters, surface 
runoff, street wash waters, and drain- 
age. ’ 

“Treatment works.” Any devices and 
systems for the storage, treatment, re- 
cycling, and reclamation of municipal! 
sewage, domestic sewage, or liquid in- 
dausirial wastes used to implement sec- 
tion 201 of the Act, or necessary to re- 
cycie or reuse water at the most eco- 
nomical cost over the useful life of the 
works. These ’ include intercepting 
sewers, outfall sewers, sewage collec- 
tion systems, individual systems, 
pumping, power, and other equipment 
and their appurtenances; extensions, 
improvement, remodeling, additions, 
and alterations thereof; elements es- 
sential to provide 2 reliable recycled 
supply such as standby treatment 
units and clear well facilities; and any 
works, including site acquisition of the 
land that will be an integral part of 
the treatment process or is used for ul- 
timate disposal of residues resulting 
from such treatment (including land 
for composting sludge, temporary stor- 
age of such compost, and land used for 
the storage of treated wastewater in 
land treatment systems before land 
application); or any other method or 
system for preventing, abating, reduc- 
ing, storing, treating, separating, or 
disposing of municipal waste or indus- 
trial waste, including waste in com- 
bined storm water and sanitary sewer 
systems. 

“Treatment works segment.” A treat- 
ment works segment may be any por- 
tion of an operable treatment works 
described in an approved facilities 
plan, under §35.917, which can be 
identified as a contract or discrete su- 
bitem or subcontract for step 1, 2, or 3 
work. Completion of construciton of a 
treatment works segment may, but 
need rot, result in an operable treat- 
ment works. 

“Useful life.” Estimated period 

uring which a treatment works will 
be operated. t 

“User charge.” A charge levied on 
users Of a treatment works, or that 
portion of the ad valorem taxes paid 
by a user, for the user’s proportionate 
Share cf the cost of operation and 


‘maintenance (including replacement) 


of such works under _ sections 
204(b)1)(A) and 201(h)(2) of the Act 
and this subpart. 

“Value engineering (VE).”’ A special- 
ized cost control technique which uses 
a systematic and creative approach to 
identify and. to focus on unnecessarily 
high cost in a project in order to arrive 
at a cost saving without sacrificing the 
reliability or efficiency of the project. 


§ 35.907 Municipal pretreatment pregram. 
(a) The Regional Administrator is 

authorized to provide grant assistance 

for the development of an approvable 
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municipal pretreatment program as re- 
quired by part 403 of this chapter in 
conjunction with a step 1, step 2, or 
step 3 project. 

(b) The grantee is required to devel- 
op a pretreatment program if the Re- 
gional Administrator determines that: 

(1) The municipal treatment works: 

(i) Serves industries subject to pro- 
posed or promulgated pretreatment 
standards uncer section 307(b) of the 
Act, or 

(ii) Expects to serve industries con- 
necting into the works in accordance 
with section 301(i)2), where these in- 
dustries are subject to the section 307 
(b) or (c) standards: and 

(2) A work plan under a section 208 
planning grant has not previded for 
the development of a program approv- 
able under part 403 of this chapter. 

(c) A pretreatment program may be 
required for municipal treatment 
works which receive other nondomes- 
tic wastes covered by guidance issued 
under section 304(g) of the Act. 

(d) Development of an approvabie 
municipal pretreatment program 
under part 403 of this chapter shall in- 
clude: 

(1) An industrial survey as required 
by § 403.8 of this chapter including 
identification of system users, the 
character and volume of pcllutants 
discharged, type of Pr cesyeantde location 
(see paragraph (f) of this section); 

(2) An evaluation of legai authority, 
including adequacy of enabling legisla- 
tion, and selection of mechanisms to 
be used for contre! and enforcement 
(e.g., ordinance, joint powers agree- 
ment, contract); 

(3) An evaluation of financial pro- 
grams and revenue sources to insure 
adequate funding to carry cut the pre- 
treatment program; 

(4) A determination of techn 
formation necessary to support devel- 
opment of an industrial waste ordi- 
nance or other means of enforcing pre- 
serie cont standards: - 

) Design of a monitoring enforce- 
Fad pregram; 

(6) A determination of pollutant re- 
movals in existing treatment works; 

(7) A determination of the treatment 
works tolerance to pollutants which 
interfere with its cperation, sludge 
use, or a 

(8) A determination of required mon- 
itoring a for the municipal 
treatment works; 

(9) A determination of municipal fa- 
Cilities to be constructed for monitor- 
ing or analysis of industrial waste. 

(e) Items (d)(6) and (d)(7) of this 
section are grant eligible if necessary 
for the proper design or operation of 
the municipa! treatment works but are 
not grant eligible when performed 
solely for the purpose of seeking an 
aliowance for removal of pollutants 
under § 403.7 of this chapter. 


ical in- 


- gional 
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(f) Information concerning the char- 
acter and volume cf poilutants dis- 
charged by industry to a municipal 
treatment works is to be provided to 
the municipality by the industrial dis- 
charger under paragt my (dy) of this 
section. However, the costs of a limited 
amount of end-of-pine sampling and 


associated analysis of industrial dis- 
treatment 
alloc able to 


charges to a municipal 
works properiyv the mu- 
nicipality are allowable if the grantee 
obtains the prior written epproval of 
the Regional nistrator; see 
§ 35.940-3(f). 

(g) The pretre 
oped under pa are 
tion is ject 
ee approva 
and must be impler 


nolegies 
(a) Policy. EPA's 
age and, where poss! 
the dey relop Ment 
ternative 
struction 


works. 


or pr ocesses 
Gemonstrate 
EPA r 
awa>»r 
part 4 4 

(b) Funes 
terative 
porticns 
al Admini 
teria for 
pe 


Cc chron 


un! €ss the 
T 


ority list. 

(iv) If t +t he pr Lior 

CONnVEentio 

small co: 
a@ popu! 
highly di 
muni icipality Vy, 
Administra 
reserve in § 35. e) n 
the 75 percent portion 
grant. 

(v) Only if sewer related costs quali- 
fy as alternatives te entional 
yaigeaacgern t Deriguiers oe ~ communi- 

i e grant in- 


t, either as 


of the Fede 
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part of the entire treatment works or 
as components. 

(2) A project or portions of a project 
may be designated innovative or aliter- 
native on the basis of a facilities plan 
or on the basis of plans and snecifica- 
tions. A project that has been desig- 

nated innovative on the basis cf the 
facilities plan may lose that designa- 
tion if plans and specifications indi- 

cate that it does not meet the appro- 
priate criteria stated in section 6 of ap- 
pendix E. 

(3) Projects cr portions of projects 
that receive step 2, step 3, or step 2+3 
grant awards alter December 27, 1977, 
from funds allotted cor reallotted in 
ri 1 year 1978 ms ay elso receive the 

increase from funds allotted fer 

year 1879 for eligible portions 
that meet the criteria for alternative 
technologies in appendix E, if funds 
are availabie for such purposes under 
§ 35.915-1¢ “oy 

(c) Modification or replacement of 
innovative and alternative projects. 
The Regional Administrator may 
seni grant _ assist: ance to Pc: 190 

of the 
‘ication or re of any 
t WwW orks constructed with 85- 
Art t assis stance if: 
termi ines that: 


“(unless 
rson’s neg- 


re requires 


t ital or oper- 


d within 
final in- 


ure has occurre 


riod following 


aere ation 


~~ A @ 


7) 


ate, to achieve 
strati i ng i 


2+ grants. 
The Regional Admin 
rant assistance 
ect for the combi- 
» 2) and construc- 
wastewater treat- 


(b) Limitatio ns. The Regional Ad- 
ministrator may award step 2+3 grant 
stance only if he determi ines that: 

(1) The population is 25,060 or less 
for the applicant municipality (accord- 
ing to most recent U.S. Census infor- 
mation or disaggre gations thereof); 

(2) The treatment works has an esti- 
mated total step 3 construction cost of 
$2,million or less, as determined by 
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the Regional Administrator. For any 
State that the Assistant Administrator 
or Water and Waste Management 
finds to have unusually high costs of 
construction, the Regional Adminis- 
cian G may make step 243 awards 
where the estimated total step 3 con- 
struction costs of such treatment 
works does not exceed $3,miliion. The 
ist; consist of all iated 


FIMe enting is 


oF + re 
ASSOx 


(3) The 


project 


provea 4 
the step 2 and step 3 work. 

(c) Application requirement > 
2+3 projects are subject to all require 
ments of this subpart that apply t 
separate step 2 ne step 3 proje 
except compliance with §35 920- 3(c) 
not required var ale grant 

it should only sub 


= 
>, 


location of funds. 


§ 35.910-i Allotments, 

Allotments are made on a formula or 
other basis which Congress specifies 
for each fiscal year. Except where 
Congress indicates the exact amount 
of funds which each State should re- 
ceive, computation of a State’s ratio 
will be carried cut to the nearest ten- 
thousandth percent (6.06001 percent). 
Uniess regulations for allotments for a 
specific fiscal year otherwise specify, 
alloted amounts will be rounded to the 
nearest thousand dollars, 


§35.910-2 Period of availability; realiot- 
ment. 


f a - 


(a) All sums allotted under § 35.910-5 
shall remain availiable for i 
within that State until September 30, 
1978. Such funds which remain unobli- 
gated « Or Geteber 1, i$78, will be im- 
mediately realiotted in the same 
r aS Sums under paragraph (bd). 
(b) All other sums allotted to a State 
under section 207 of the Act shall 
remain available for cbligation until 
the end of 1 year after the close of the 
fiscal year for which the sums were 
authorized. Sums not obligated at the 
end of that period shall be immediate- 
ly reallotted on the basis of the same 
ratio as applicabie to sums allotted for 
the then-current fiscal year, but none 
of the funds reailotted shall be made 
available to any State which failed to 
obligate any of the funds being real- 
lotted. Any sum made avaiiable to a 
State by reallotment under this sec- 
tion shall be in addition to any funds 
otherwise allotted to such State for 
grants under this subpart during any 
fiscal year. 


obligation 
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(ic) Sums which are decbligated after 
the reallotment date for those funds 
shall be treated in the same manner as 
the most recent allotment hefore the 
a eobligat tom, 

5 25.910-3 


3 DDI LU a 


§35.910-5 Additional allotments of 


ously withheld sna. 


previ- 


eric 
ilalbie 


atone Sep 
reallotmen 
§ 35.910-2. 

(b) Two-thirds of the s: 
bathe ed ($6 bilkioz) 

a ally unallotted 
amounts authoeriz 
i873 and 1274. There é 
of the additional allot 
from this sum were com 
plying the percentages 
forth in $35.910-3(b) to the 
authorized for fiscal year: 
1974 ($i1 billion) and sul " ra ga 
previo: usly ailotted sums 
eee in § 35.910-3(c). 

c) One-third of the : 
sotted ($3 billion) rep 
tially unallotted portion 
amounts authorized 
1975. Therefore, 

itional allotments 
sum were computed 
process; First, by 
centages set forth 
the totai sims } 
year [975 ($7 billion); th 
adjustments necessar 
no Siate’s allotment oi 
velow its fiscal year 
under Pub. L, 93-243; and, fimally, 
subtracting the previously allot 
sums set forth im § 35.910-4(c). 

(d) Based upon the computations set 
fo orth in parag raps | (o) and (c) of this 

ection, the total additional sums 
haa allotted to the are as 
follows: 


OQtee 
OOALES 


Alabama...... ; $43,975,950 
See 25,250,500 
Arizona....... 18,333,450 
Arkansas 39,822,700 
California 925,776,800 
Colorado 43,113,300 
Connecticut 155,091,800 
Delaware a 56,29 
District of Coitumbia ‘ . 
Florida .... 3 45, 870 ido 
Georgia ... {17,772,800 
Hawail........... eae 51,903,3 
BERRINO cinccscccsesee : 19,229,100 
Minois.......... ; 571,698,400 
Indiana....... ee 251,631,800 
TOW ..0000005 100 — 900 
Kansas .......... 94,200 
Kentucky...... 7 
Louisiana ...........<.s..08 
Maine ............. 
Maryland.. 

Massachu setts. 
Michigan.............. 


259 

18, 495.200 
297,795,300 
295,809,100 
625,991,990 


EER occ ces sine cceniknite siwsseactccentccetes 
NS EEA LLE LET. LOC aa 
REMNINNES scassisenecciveecersccee 
Montana ....... 

Nebraska 

Nevada .. 

New Haraps shire 

New Jer canis 

New Mexicc.. 

New Yort sponaeiaanhaea : 
DUCTED TOR INIIE csccctcsescostccosesecees : 
North Dakota ................... 


172,024,500 
Fai 200 

i 57,471 209 
2,5 


31, 833,800 


660,839. 56 


62,341 ped 

t 5,688,000 

T eae. 6 outed : pau 107,351,400 
Texas..... {74,969,850 
21,376,500 
22,506,600 
251,809,000 
Jash. t “3 : ec 193,915,600 
West Virginia. ............cescsroressevereees 59,419,900 
WISCONSIN ........20.-.0000000 145,327,400 
Wyoming .... 2,936,650 
Guam..... 6,393,200 
Puerto Rico. 84,916,500 
— Islands ; 4,794,800 
american Samoa aE 738,200 
Trust Territory of Pacif 2,672,800 


9,000,000,000 


TIGARD ..ccncccese 
Yermont.... 


§ 35.916-6 Fiscal year 1977 public works 
aliotments. 

(a) The $480 million appropriated by 
Pub. L. 94-447, 90 Stat. 1498, is availa- 
ble for obligation under the authority 
of title IIE of the Public Works Em- 
ployment Act of 1976 (Pub. L. 94-369, 
90 Stat. 999), as provided by section 
301 of Pub. L. 94-369, to carry out title 
Ii of the Clean Water Act (other than 
sections 206, 203, and 209). Allotments 
of these funds shall remain availabie 
until expended. Amounts allotted are 
in addition to the State’s last aliot- 
ment under the Clean Water Act and 
are to be used for the same purpose. 

(b) The sum i — million has been 

Notted to Sta dentified in column 
1 of the table. 7 of the Heuse Public 
Works and Transportation Commiitee 
print numbered 94-25 based on per- 
centages shown in column 5 of that 
table. 

(c) The percentages referred to in 
paragraph (b) of this section and used 
in computing the State allotments set 
forth in paragraph (d) of this section 
are as follows: 


Percent 


Alabama .............-. 

Alaska......... 

Arizona ; wisn 
I io ccnctsdeccetibntiontetisseniaiccubinkace 
California 

Colorado........ 

Connecticut . 

Delaware .......... aicicente 
District of Columbia sek 

4 ERR SE Re 

Georgia. 


Indiana 
Iowa.......... 
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State 


Percent 





Kentucky 
Louisiana.. 
Maine 


PIM RINMENE 31.01. 1:5 cen tenucsouvn stosweiencvand 


Massachusetts .. 
Michigan 
Minnesota 





Mississipp? 
Missouri. 
Montana... 
Nebraska ..... 


w Hampshire 
New Jersey 
New Mexico 
New York....... 
North Carolina. 
North Dakota.. 


Pennsylvania 
Rhode Island 





Seuth Carolina 
South Dakota.. 
Tennessee...... 





Virgin Islands 





American Samoa 


Trust Territory of Pacifi 





(ad) Based on these percentages, the 
total additional sums hereby allotted 


to the States are as follows: 








Arkansas.... 
California 
Colorado 
Connecticut.. 
Delaware 


District of Columbia... 


Georgia 
Hawaii.. 
Idaho. 
Tlinois.. 
Indiana ... 


Kentucky... 
Louisiana... 


IDE 5 cevinot kins ar bitch ceaakdeptusihacakeoues’ 


Maryland 
Massachusetts 
Michigan. 


IIR ade casnssseuctociadsisectoees 
See oe 


Missouri..... 
Montana. 
Nebraska.... 
Nevada 

New Hampshire. 
New Jersey 

New Mexico.. 


North Carolina... 
North Dakota 


Oklahoma 


Allotments 
from funds 
appropriated 
under Pub. 
L. 94-447 





$23,520.000 
4,368,000 
22,512,000 
17,952,000 


0 
14,592,000 
0 

0 

0 
14,256,000 
27,260,000 
2,880,000 
5,088,000 
6 

0 
1,776,600 
13,920,000 
12,860,000 
16,848,000 


a 0 
~ 7,248,000 
0 

0 

0 
12,720,000 
7,056,000 
3,024,000 
3,696,000 
624,000 

0 


0 
5,424,000 
0 


31,920,000 
5,988,006 


0 
17,472,000 


Allotments 
from funds 
appropriated 
under Pub. 
L. 94-447 


Oregon ‘ 1,344,000 
Pennsylvania . 

Rhode Island.. 

South Carolina... 

South Dakota... 

T ennessee 


Washingt I Riccccaes 
West Virginia. ssialaulesaboailenideieieiguboues ei 3 
Wisconsin 2,720, 600 
Wyoming . 4.368.000 
ee ‘a 1,449,000 
Puerto Rico... ceareenens _ 5,856,000 
Virgin Islands. 0 
American Samoa 768,000 
Trust Territory of Pacific Riicissncaeefacentsalsoniy 4,704,000 





§ 35.910-7 Fiscal Year 1977 Supplemental 
Appropriations Aci allotments. 


(a) Under title I, chapter V of Pub. 
L. 95-26, $1 billion is available for obli- 
gation. The allotments are to be used 
to carry out title II of the Act, exciud- 
ing sections 206, 208, and 209. These 
allotments are available until expend- 
ed but must be obligated by May 3, 
1980. After that date, unobligated bal- 
ances will be subject to reallotment 
under section 205 (b) of the Act (see 
§ 35.910-2 (b)). 

(b) The allotments, computed by 
proportionally adjusting the table on 
page 16 of Senate Report No. $5-38, 
are based on the following four fac- 
tors: 

(1) 25 percent on the States estimat- 
ed 1975 census population; 

(2) 50 percent on each State’s partial 
needs, i.e., on the cost of needed facili- 
ties in. categories I, IJ, and IVB (sec- 
ondary treatment, more 
treatment required te meet water 
quality standards,- and inierceptor 
sewers) and pumping stations), as 
shown in table IV of the May 6, 1975, 
EPA report, “cost Estimates for Con- 
struction of Publiciy Owned Waste 
Water Trea tment Facilities—1974 
Needs Survey” 

(3) 25 per ‘cent on each State’s full 
needs, i.e., on the cost of ded facili- 
ties in categories I, II, ILIA, HIB, IVA 
IVB, and V (secondary treatment, 
more stringent treatment required to 
meet water quality standards, infiltra- 
vion and inflow correction, major 
sewer system rehabilitation, collector 
sewers, interceptor sewers, and pump- 
ing stations, and treatment of com- 
bined sewer overflows), as shown in 
tabie V of the EPA report noted in 
paragraph (b) (2) of this section; and 

(4) An allotment adjustment to 
insure that no State receives less than 
the one-third of i percent of the total 
amount allocated. 


a5 omt 
stringent 
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(c) Based on paragraph (b) of this 
section, the total additional sums 
hereb y allotted to the States are as 
follow ws 





‘States based on 


Amount 





$10,906,000 
4,759,000 
6,345,000 
10:807,000 
82,391,000 
8,031,000 
> 12,195,000 
Delaware ce ag 3,966,000 
District of Cec umbia.. 3,966,000 
BURG cies csscccascansteccasccessatsasrectanveces 35,792,000 
SUID Gncrtuisinictlhnsiniacopcteaianciciioincen 19,928,000 
Hawaii... wavyieied ‘ 6.940.000 
Idaho......... 4,065,000 
Tilinois.......... sin 52,151,000 
21,713,000 
11,005,000 
12,195,000 
14,971,000 
12,493,060 
5,453,900 
Maryland.. 37,874,000 
Massachusetts srascamctbewate 27,662,000 
Michigar ses 46,897,000 
Minnesota... sien 15,070,000 
7,535 ,0€ 10 
19,830,000 
3,272,000 
6,147,000 
3,272,000 
6,742,000 
47,591,000 
3,272,000 
195,294,000 


Kentucky.. 
Louisiana ..... 


ae CFA daecineaiindeiniit 


New Mexico............. 
eis vetsccainsstnxvnseinasaveaveiesuenaadin 
OFC: COPOl inci cccseiesicccccésaceossccnccen 20,722,000 
North Dakoia ........ eae 3,272,000 
PIO cncsises eeatarectes ails 55,522,000 
Oklahoma nore 13,484,000 
Oregon ... oe 8,328,000 
Pennsylvani 46,698,000 
Rhode Island .... i 3,966,000 
South Carolina............ 13,088,000 
South Dekota ; 3,272,000 
Tennessee is 14,872,000 
Texas.. ; 43,030,000 
Utal eee 5,057,060 
Vermont sabe’ 3,272,000 
Virginia .... : 22.911,000 
Washin igton 15, 368,000 
West \ V Virgin NE viscid inncssisesastioidtbsceeceevada 21,614,000 
s 19,929,000 
3,272,000 

992,006 

8,923,000 

Ss a 496,000 
American Samoa. = 298,900 
Trust Territory of Pacific. een 1,983,000 


OGRE ssiiawisiskicacasaiiscesinessccsensstense 1,060,000,000 


§ 35.910-8 Allotments for fiscal years 
1978-1981. 

(a) Uniess later legisiation requires 
otherwise, for each of the fiscai years 
1978-1981, tame appropriated 
under authorizations in section 207 of 
the Act will be distributed among the 
the following percent- 
ages drawn from table 3 of Committee 
print numbered 95-30 of the Commit- 
tee on Public Works and Transporta- 
tion of the House of Representatives: 





Percentage 


labama 


Arizona 

Arkansas........... 

CATON TIEN vies vevescsvecsace: 

| ee pajemiineciiinas 
NI Srreveienancdseitactenronsidanrsanseneantilanpienlionin 4 
I aii cdicistsicacsssncciictectucsendtinaiacneedeananecsene ; 
District of Columbia ................. 
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Percentage 








3.8366 
1.9418 
-7928 
4952 
5.1943 
2.7678 
1.2953 
-8803 
1.4618 
1.2625 
-7495 
2.7777 
2.9542 
4.1306 
1.8691 
-9660 
2.4957 
3472 
5505 
4138 
6810 
3.5715 
3819 
10.6209 
1.9808 
3107 
6.4655 
9279 
1.2974 
4.3616 
5252 
1.1766 
3733 
1.5486 
4.3634 
4457 
3845 
1.9602 
1.7688 
1.7903 
1.9503 
-30063 
0744 
1.1734 
0378 
0616 
1530 








Illinois 

Indiana 
Iowa 
Kansas 
Kentucky 























Maryland................... 
Massachusetts 
Michigan ....:.... 
Minnesota 
Mississippi 
Missouri... 





























New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
North Dakota 
Ohio 
Oklahoma 
































Pennsylvania 
Rhode Island 
South Carolina 
South Dakoia... 























Virginia 
Washingtor ... 
West Virginia. 
Wisconsin... 








Puerto Rico 
Virgin Islands... 
American Samoa 

Trust Territory of Pacific 











(b) Based on paragraph (a), and 
table 4 of the committee print, the fol- 
lowing authorizations are allotted 
among the States subject to the limi- 
tations of paragraph (c) of this sec- 
tion: 





For fiscal year 
1978 


For each of the 
fiscal years 1979, 
1980, 1981 


State 





Alabama $57,739,000 
19,057,500 
34,906,500 
33,808,500 

357 804.000 
41,341,500 
49 824,000 
17,982,000 


$64,210,900 
21,175,000 
38,735,000 
37,565,000 
397,560,000 
$5,935,000 
55,360,600 
19,980,000 


Arizona.... 
Arkansas 
California ........... 


Connecticut 
Delaware 
District of 
14,368,500 
172,647,000 
87,381,000 
35,676,000 
22,284,000 
233,743,500 
124.551.000 
58,288,500 
39.613,500 
65,781,000 
56,812,500 
33,727,500 
124,996,500 
132,939,000 
185,877,900 
84,109,500 
43.470 000 
112,306,500 


15,965,000 
191,830,000 
97,090,000 
39,640,000 
24,760,600 
259,715,000 
138,390,000 
64,765,000 
44,015,000 
73,090,000 
63,125,000 
37,475,000 
38,885,000 
147,710,000 
206,530,000 
93,455,000 
48,300,000 
124,785,000 


Kentucky... 
Louisiana... 


Massachusetts ... 
Michigan 
Minnesota.. 
Mississippi . 
Missouri 


For each of the 
fiscal years 1979, 
1980, 1981 


17,360,000 
27,525,000 
20,690,000 
44,050,000 
178,575,000 
$,095,000 
521,945,000 
99 040,009 
15,535,000 


For fiscal year 
1978 





15,624,000 
24,772,500 
18,621,000 
39,645,000 
160,717,500 
17,185,500 , 
477,940,500 
89,136,000 
13,981,500 
290,947,500 
41,755,500 
58,383,000 
196,272,000 
23,634,000 
52,947,000 
16,798,500 
69.687,000 
196,353,000 
20,056,500 
17,302,500 
88,209,000 
79,596,000 
80,563,500 
87,763,500 
13,513,500 
3,348,000 
52,803,000 
1,701,000 


New Hampshire. 
New Jersey ......... 
New Mexico 


Oklahoma... 46,395,000 
64,870,000 
218,080,000 
26,260,000 
58,830,000 
18,665,000 
77,430,000 
218,170,000 
22,285,000 
19,225,000 
98,010,000 
88,440,000 
89,515,000 
97,515,000 
15,015,000 
3,720,000 
58,670,000 
1,890,000 


Pennsylvania...... 


South Carolina.. 
South Dakota .... 


Vermort.. 
Virginia... 
Washington 
West Virginia 
Wisconsin 
Wyoming .... 


Puerto Rico 
Virgin Islands .... 
American 
2,772,000 3,080,000 
Trust Territory 
of the Pacific 
Islands 


6,885,000 7,650,000 





Total.......0. 4,500,000,000 5,000,000,000 





(c) The authorizations in paragraph 
(b) of this section depend on appropri- 
ation. Therefore, the Regional Admin- 
istrator may not obligate any portion 
of any authorization for a fiscai year 
until a law is enacted appropriating 
part or all of the sums authorized for 
that fiscal year. If sums appropriated 
are less than the sums authorized for 
a fiscal year, EPA will apply the per- 
centages in paragraph (a) of this sec- 
tion to distribute all appropriated 
sums among the States, and promptly 
will notify each State of its share. The 
Regional Administrator may not obli- 
gate more than the State’s share of 
appropriated sums. 

(d) If supplementary funds are ap- 
propriated in any fiscal year under 
section 205(e) of the Act to carry out 
the purposes of this paragraph, no 
State shall receive less than one-haif 
of 1 percent of the total allotment 
among ali States for that fiscal year, 
except that in the case of Guam, the 
Virgin Islands, American Samoa, and 
the Trust Territories not more than 
thirty-three one-hundredths of 1 per- 
cent of the total allotment shall be al- 
lotted to all four of those jurisdictions. 
If for any fiscal year the amount ap- 


‘propriated to carry out this paragraph 


is less than the full amount needed, 
the following States will share in any 
funds appropriated for the purposes of 
this paragraph in the following per- 
centages, drawn from the note to table 
3 of committee print numbered 95-30 
of the Committee on Public Works 
and_ Transportation of the House of 
Representatives: 


323,275,000 | 


Percentage 





Alaska 
Delaware 
District of Columbia 
Idaho 

Montana 




















New Mexico 
North Dakota 
South Dakota 

















Wyoming....| 








§ 35.912 Delegation to State agencies. 


EPA’s policy is to maximize the use 
of staff capabilities of State agencies. 
Therefore, in the implementation of 
the construction grant program, opti- 
mum use will be made of available 
State and Federal resources. This will 
eliminate unnecessary duplicative re- 
views of documents required in the 
processing of construction § grant 
awards. Accordingly, the Regional Ad- 
ministrator may enter into a written 
agreement, where appropriate, with a 
State agency to authorize the State 
agency’s certification of the technical 
or administrative adequacy of specifi- 
cally required documents. The agree- 
ment may provide for the review.and 
certification of elements of: (a) Facili- 
ties plans (step 1), (b) plans and speci- 
fications (step 2), (c) operation and 
maintenance manuals, and (d) such 
other elements as the Regional Aa- 
ministrator determines may be appro- 
priately delegated as the program per- 
mits and State competence allows. The 
agreement will define requirements 
which the State will be expected to 
fulfill as part of its general responsi- 
bilities for the conduct of an effective 
preaward applicant assistance pro- 
gram; compensation for this program 
is the responsibility of the State. The 
agreement will also define specific 
duties regarding the review of identi- 
fied documents prerequisite to the re- 
ceipt of grant awards. A certification 
agreement must provide that an appli- 
cant or grantee may request review by 
the Regional Administrator of an ad- 
verse recommendation by a State 
agency. Delegation activities are com- 
pensable by EPA only under section 
106 of the Act or subpart F of this 
part. 


§ 35.915 State priority system and project 
priorty list. 

Construction grants will be awarded 
from allotments according to the State 
priority list, based on the approved 
State priority system. The State prior- 
ity system and list must be designed to 
achieve optimum water quality man- 
agement consistent with the goals and 
requirements of the Act. 
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(a) State priority system. The State 
priority system describes the method- 
ology used to rate and rank projects 
that are considered eligible for assist- 
ance. It also sets forth the administra- 
tive, management, and public partici- 
pation procedures required to develop 
and revise the State project priority 
list. In developing its annual priority 
list, the State must consider the con- 
struction grant needs and priorities set 
forth in certified and approved State 
and areawide water quality manage- 
ment (WQM) pians. The State shall 
hold a public hearing before submis- 
sion of the priority system (or revision 
thereto). Before the hearing, a fact 
sheet describing the proposed system 
(including rating and ranking criteria) 
shall be distributed to the public. A 
summary of State responses to public 
comment and to any public hearing 
testimony shall be prepared and in- 
cluded in the priority system submis- 
sion. The Regional Administrator 
shall review and approve the State pri- 
ority system for procedural complete- 
ness, insuring that it is designed to 
obtain compliance with the enforce- 
able requirements of the Act as de- 
fined in § 35.905. The Regional Admin- 
istrator may exempt grants for train- 
ing facilities under section 109(b)(1) of 
the Act and §35.930-1(b) from these 
requirements. 

(1) Project rating criteria. (i) The 
State pricrity system shall be based on 
the following criteria: 

(A) The severity of the pollution 
problem; 

(B) The existing population affect- 
ed; 

(C) The need for preservation of 
high quality waters; and 

(D) At the State’s option, the specif- 
ic category of need that is addressed. 

(ii) The State will have sole authori- 
ty to determine the priority for each 
category of need. These categories 
comprise mutually exclusive classes of 
facilities and include: 

(A) Category I—Secondary treat- 
ment; 

(B) Cetegory lI—More stringent 
_ treatment; 

(C) Category 
inflow correction; 

(D) Category IIIB—Sewer system re- 
placement or major rehabilitation; 

(E) Category IVA—New collectors 
and appurtenances; 

(F) Category IVB—New interceptors 
and appurtenances; and 

(G) Category V—Correction of com- 
bined sewer overflows. 

(iii) Step 2, step 3 and step 2+3 pro- 
jects utilizing processes and _ tech- 
niques meeting the innovative and al- 


WIA—Infiltration/ 


ternative guidelines in appendix E of. 


this part may receive higher priority. 
Also 100 percent grants for projects 
that modify or replace malfunctioning 
treatment works constructed with an 


RULES AND REGULATIONS 


85 percent grant may receive a higher 
priority. 

(iv) Other criteria, consistent with 
these, may be considered (including 
the special needs of small and rural 
communities). The State shall not con- 
sider the project area’s development 
needs not related to pollution abate- 
ment, the geographical region within 
the State, or future population growth 
projections. 

(2) Criteria assessment. The State 
shall have authority to determine the 
relative influence of the rating criteria 
used for assigning project priority. 
The criteria must be clear ‘ly delineated 
in the approved State priority system 
and applied consistently te all pro- 
jects. A project on the priority list 
shall generally retain its priority 
rating until an award is made. 

(b) State needs inventory. The State 
shall maintain a Penge including 
costs by category. of all needed treat- 
ment works. The most. recent needs in- 
ventory, prepared in accerdance with 
section 516(b)(1\B) of the Act, should 
be used for this purpose. This State 
listing should be the same as the needs 
inventory and fulfills similar require- 
ments in the State WQM planning 
process. The State project priority list 
shall be consistent with the needs in- 
ventory 

(c) State project priority list. The 
State shall prepare and submit annu- 
ally a ranked priority listing of pro- 
jects for which Federal assistance is 
expected during the 5-year planning 
period starting at the beginning of the 
next fiscal year. The list’s fundable 
porticn shall include those projects 
planned for award during the first 
year of the 5-year period (hereinafter 
called the funding year). The fundable 
portion shall not exceed the total 
funds expected to be available during 
the year less all applicable reserves 
provided in § 35.915-1 (a) through (d). 
The list’s planning portion shall in- 
clude all projects outside the fundabie 
portion that may, under anticipated 
allotment levels, receive funding 
during the 5-year period. The Admin- 
istrator shall provide annual guidance 
to the States outlining the funding as- 
sumptions and other criteria useful in 
developing the 5-year priority list. 

(1) Project priority list development. 
The development of the project prior- 
ity list shall be consistent with the 
rating criteria established in the ap- 
proved priority system, in accordance 
with the criteria in paragraph (a)(1) of 
this section. In ranking projects, 
States must also, consider the treat- 
ment works and step sequence; the al- 
lotment deadline; total funds availa- 
ble; and other management criteria in 
the approved State priority system. In 
developing its annual priority list, the 
State must consider the construction 
grant needs and priorities set forth in 
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certified and approved State and 
areawide WQM plans. The Regional 
Administrator may request that a 
State provide justification for the 
rating or ranking established for spe- 

- project(s). : 

2) Project priority list information. 
The project priority list shall include 
the information for each project that 
is set out below for projects on the 
fundabie portion of the list. The Ad- 
ministrator shall issue specific guid- 
ance on these information require- 
ments for the planning portion of the 
list, including phase-in procedures for 
the fiscal year 1979 priority planning. 
process. 

(i) State assigned EPA project 
number; 

(ii) Legal nam 
cant; 

ii) Sh 
tion: 

(iv) Priority rating and rank of each 
project, based on the approved prior- 
ity system; 

(v) Project step 
or 24-3); 

(vi) Relevant needs authorit 
ty number(s); 

(vii) NPDES number (as appropri- 
ate); 

(viii) Parent project number (i.e., 
EPA project number for predecessor 
project): 

(ix) For step 2, 3, or 2+3 projects, in- 
dication of alternative system for 
small community; 

(x) For step 2, 3, or 2432 projects, 
that portion (if any) of eligible cost to 
apply to alternative techniques; 

(xi) For step 2, 3, or 2+3 projects, 
that portion (if any) of eligible cost to 
apply to innovative processes: 

(xii) For step 3 or 2+3 projects, the 
eligible costs in categories IIIB, IV, 
and V (see § 35.915(a}(1)(ii)); 

(xiii) Total eligible cost; 

(xiv) Date project is expected to be 
certified by State to EPA for funding; 

(xv) Estimated EPA assistance (not 
including potential grant increase 
from the reserve in § 35.915-1(b)); and 

(xvi) Indication that the project 
does or does not satisfy the enforce- 
able requirements provision, including 
(as appropriate) funding estimates for 
those portions which do not meet the 
enforceable requirements of the Act. 

(d) Public participation. Before the 
State submits its annual project prior- 
ity list to the Regional Administrator, 
the State shall insure that adequate 
public participation (including a public 
hearing) has taken place as requir2d 
by subpart G of this part. Before the 
public hearing, the State shall circu- 
late information about the priority lis 
including a description of each pro- 
posed project and a statement con- 
cerning whether or not it is necessary 
to meet the enforceable requirements 
of the Act. The information on the 


e and address of appl 


1ort project mame or descrip- 


number (step 1, 2, 3, 


y/facili- 
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proposed priority list under paragraph 
(cX2) of this section may be used to 
‘fulfill these requirements. This public 
hearing may be conducted jointly with 
any regular public meeting of the 
State agency. The public must receive 
adequate and timely statewide notice 
of the meeting (including publication 
of the proposed priority list) and at- 
tendees at the meeting must receive 
adequate opportunity to express their 
views concerning the list: Any revision 
of the State priority list (including 
project bypass and the deletion or ad- 
dition of projects) requires Circulation 
for public comment and a public hear- 
ing unless the State agency and the 
Regional Administrator determine 
that the revision is not significant. 
The approved State priority system 
shall describe the public participation 
policy and procedures applicable to 
any proposed revision to the priority 
list. 

(e) Submission and review of project 
priority list. The State shall submit 
the priority list as part of the annual 
State program plan under subpart G 
of this part. A summary of State 
agency response to public comment 
and hearing testimony shall be pre- 
pared and submitted with the priority 
list. The Regional Administrator will 
not consider a priority list to be final 
until the public participation require- 
ments are met and all information re- 
quired for each project has been re- 
ceived. The Regional Administrator 
will review the final priority list 
within 30 days to insure compliance 
with the approved State priority 
system. No project may be funded 
until this review is complete. 

(f) Revision of the project priority 
list. The State may modify the project 
priority list at any time during the 
program planning cycle in accordance 
with the public participation require- 
ments and the procedures established 
in the approved State priority system. 
Any modification (other than clerical) 
to the priority list must be clearly do- 
cumented and promptly reported to 
the Regional Administrator. As a mini- 
mum, each State’s priority list man- 
agement procedure must provide for 
the following conditions: 

(1) Project bypass. A State may 
bypass a project on the fundable por- 
tion of the list after it gives written 
notice to the municipality and the 
NPDES authority that the Stete has 
determined that the project to be by- 
passed will not be ready to proceed 
during the funding year. Bypassed 
projects shall retain their relative pri- 


ority rating for consideration in the, 


future year allotments. The highest 
ranked projects on the planning por- 
tion of the list will replace bypassed 
projects. Projects considered for fund- 
ing in accordance with this provision 
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must comply with paragraph (g) of 
this section. 

(2) Additional allotments. If a State 
receives any additional allotment(s), it 
may fund projects on the planning 
portion of the priority list without fur- 
ther public participation if: 

(i) The projects on the planning por- 
tion have met all administrative and 
public participation requirements out- 
lined in the approved State priority 
system; and 

(ii) The projects included within the 
fundable range are the highest prior- 
ity projects on the planning portion. 

If sufficient projects that meet these 
conditions are not available on the 
planning portion of the list, the State 
shall follow the procedures outlined in 
paragraph (e) of this section to add 
projects to the fundable portion of the 
priority list. 

(3) Project removal. A State may 
remove a project from the priority list 
only if: 

(i) The project has been fully 
funded; 

(ii) The project is no longer entitled 
to funding under the approved prior- 
ity system; 

(iii) The Regional Administrator has 
determined that the project is not 
needed to comply with the enforceable 
requirements of the Act; or 

(iv) The project is otherwise ineligi- 
ble. 

(g) Regional Administrator review 
for compliance with the enforceable re- 
quirements of the Act. (1) Unless oth- 
erwise provided in paragraph (¢)(2) of 
this section, the Regional Administra- 
tor may propose the removal of a spe- 
cific project or portion thereof from 
the State project priority list during 
or after the initial review where there 
is reason to believe that it will not 
resuit in compliance with the enforce- 
able requirements of the Act. Before 
making a final determination, the Re- 
gional Administrator will initiate a 
public hearing on this issue. Ques- 
tioned projects shall not be funded 
during this administrative process. 
Consideration of grant award will con- 
tinue for those projects not at issue in 
accordance with all other require- 
ments of this section. 

(i) The Regional Administrator shall 
establish the procedures for the public 
notice and conduct of any such hear- 
ing, or, as appropriate, the procedures 
may be adapted from existing agency 
procedures such as § 6.409 or §§ 123.32 
and 123.34 of this chapter. The proce- 
dures used must conform to minimum 
Agency guidelines for public hearings 
under part 25 of this chapter. 

(ii) Within 30 days after the date of 
the hearing, the Regiona! Administra- 
tor shall transmit to the appropriate 
State agency a written determination 
about the questioned projects. If the 
Regional Administrator determines 


that the project will not result in com- 
pliance with the enforceable require- 
ments of the Act, the State shall 
remove the project from the priority 
list and modify the priority list toi re- 
flect this action. The Regional Admin- 
istrator’s determination will constitute 
the final agency action, unless the 
State or municipality files a notice of 
appeal under part 30, subpart J of this 
subchapter. 

(2) The State may use 25 percent of 
its funds during each fiscal year for 
projects or portions of projects in cate- 
gories IIIB, IVA, IVB, and V (see 
§ 35.915(a)(1)(ii)). These projects must 
be eligible for Federal funding to be 
included on the priority list. EPA will 
generaliy not review these projects 
under paragraph (g)(1) of this section 
to determine if they will result in com- 
pliance with the enforceable require- 
ments of the Act. The Regional Ad- 
ministrator will, however, review all 
projects or portions thereof which 
would use funds beyond the 25-percent 
level according to the criteria in para- 
graph (g)(1) of tnis section. 

(h) Regional Adminisirator review 
for eligibility. If the Regional Admin- 
istrator determines that a project on 
the priority list is not eligible for as- 
sistance under this subpart, the State 
and municipality will be promptly ad- 
vised and the State will be required to 
modify its priority list accordingly. 

imination of any project from the 
priority list shall be final and conclu- 
sive unless the State or municipality 
files a notice of appeal under part 30, 
subpart J of this subchapter. 


§ 35.915-1 Reserves related to the project 
priority list. 

In developing the fundable portion 
of the priority list, the State shall pro- 
vide for the establishment of the sev- 
eral reserves required or allowed under 
this section. The State shall submit a 
statement specifying the amount to be 
set aside for each reserve with ‘the 
final project priority list. 

(a) Reserve for State management as- 
sistance grants. The State may (but 
need not) propose that the Regional 
Administrator set aside from each al- 
lotment a reserve not to exceed 2 per- 
cent or $400,000, whichever is greater, 
for State management assistance 
grants under subpart F of this part. 
Grants may be made from these funds 
to cover the reasonable costs of admin- 
istering activities delegated to a State. 
Funds reserved for this purpose that 
are not obligated by the end of the al- 
lotment period will be added to the 
amounts last allotted to a State. These 
funds shall be immediately available 
for obligation to projects in the same 
manner and to the same extent as the 
last allotment. 

(b) Reserve for innovative and alter- 
native technology project grant in- 
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crease. Each State shall set aside from 
its annual allotment a specific percent- 
age to increase the Federal share of 
grant awards from 75 percent to 85 
percent of the eligible cost of con- 
struction (under §35.908(b)(1)) for 
construction projects which use inno- 
vative or alternative waste water treat- 
ment processes and techniques. The 
set-aside amount shall be 2 percent of 


the State’s allotment for each of fiscal. 


years 1979 and 1980, and 3 percent for 
fiscal year 1981. Of this amount not 
less than one-half of 1 percent of the 
State’s allotment shall be set aside to 
increase the Federal grant share for 
projects utilizing innovative processes 
and techniques. Funds reserved under 
this section may be expended on pro- 
jects for which facilities plans were 
initiated before fiscal year 1979. These 
funds shall be reallotted if not used 
for this purpose during the allotment 
period. 

(c) Reserve for grant increases. The 
State shall set aside not less than 5 
percent of the total funds available 
during the priority list year for grant 
increases (including any funds neces- 
sary for development of municipal pre- 
treatment programs) for projects 
. awarded assistance under § 35.935-11. 
The funds reserved for this purpose 
shall be reallotted if not obligated. 
Therefore, if they are not needed for 
grant increases they should be re- 
leased for funding additional projects 
before the reallotment deadline. 

(d) Reserve for step 1 and step 2 pro- 
jects. The State may (but need not) set 
aside up to 10 percent of the total 
funds available in order to provide 
grant assistance to step 1 and step 2 
projects that may be selected for fund- 
ing after the final submission of the 
project priority list. The funds re- 
served for this purpose shall be real- 
lotted if not obligated. Therefore, they 
should be released for funding addi- 
tional projects before the reallotment 
deadline. 

(e) Reserve for alternative systems 
for smail communities. Each State 
with a rural population of 25 percent 
or more (as determined by population 
estimates of the Bureau of Census) 
shall set aside an amount equal io 4 
percent of the State’s annual allot- 
ment, beginning with the fiscal year 
1979 allotment. The set-aside amount 
shail be used fer funding alternatives 
to conventional treatment works for 
small communities. The Regional Ad- 
ministrator may authorize, at the re- 
quest of the Governor of any non- 
rural State, a reserve of up to 4 per- 
cent of that State’s allotment for al- 
ternatives to conventional treatment 
works for small communities. For the 
purposes of this paragraph, the defini- 
tion of a small community is any mu- 
nicipality with a population of 3,500 or 
less, or highly dispersed sections of 
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larger municipalities, as determined by 
the Regional Administrator. In States 
where the reserve is mandatory, these 
funds shall be reallotted if not obligat- 
ed during the allotment period. In 
States where the reserve is optional, 
these funds should be released for 
funding projects before the reallot- 
ment deadline. 


§ 35.917 Facilities planning (step 1). 


(a) Sections 35.917 through 35.917-9 
establish the requirements for facili- 
ties plans. 

(b) Facilities planning consists of 
those necessary plans and studies 
which directly relate to the construc- 
tion of treatment works necessary to 
comply with sections 301 and 302 of 
the Act. Facilities planning will dem- 
onstrate the need for the proposed fa- 
cilities. Through a systematic evalua- 
tion of feasible alternatives, it will also 
demonstrate that the selected alterna- 
tive is cost-effective, i.e., is the most 
economical! means of meeting estab- 
lished effluent and water quality goals 
while recognizing environmental and 
social considerations. (See appendix A 
to this subpart.) 

(c) EPA requires full compliance 
with the facilities planning provisions 
of this subpart before award of step 2 
or step 3 grant assistance. (Facilities 
planning initiated befcre May 1, 1974, 
may be accepted under regulations 
published on February 11, 1974, if the 
step 2 or step 3 grant assistance is 
awarded before April 1, 1980.) 

(d) Grant assistance for step 2 or 
step 3 may be awarded before approval 
of a facilities plan for the entire geo- 
graphic area to be served by the com- 
plete waste treatment system of which 
the proposed treatment works will be 
an integral part if: 

(1) The Regional Administrator de- 
termines that appiicable statutory re- 
quirements have been met (see 
§§ 35.925-7 and 35.925-8); that the fa- 
cilities planning related to the pro- 
posed step 2 or step 3 project has been 
substantialiy completed; and thai the 
step 2 or step 3 project for which 
grant assistance is made will not be 
significantly affected by the comple- 
tion of the facilities plan and will be a 
component part of the complete 
system; and 

(2) The applicant agrees to complete 
the facilities plan on a schedule the 
State accepts (subject to the Regional 
Adminisirator’s approval); the sched- 
ule shall be inserted as a special condi- 
tion in the grant agreement. 

(e) Facilities planning may not be 
initiated before award of a step 1 
grant or written approval of a plan of 
Study (see § 35.920-3(a)(1)) accompa- 
nied by reservation of funds for a step 
1 grant (see §§ 35.925-18 and 35.905). 
Facility planning must be based on 
load allocations, delineation of facility 
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planning areas and population projec- 
tion totals and disaggregations in ap- 
proved water quality management 
(WQM) plans. (See paragraph 8a(3) of 
appendix A.) After October 1, 1979, 
the Regional Administrator shall not 
approve grant assistance for any proj- 
ect under this subpart if such facility- 
related information is not available in 
an approved WQM plan, unless the 
Regional Administrator determines, in 
writing, based on information submit- 
ted by the State or the grantee, that 
the facility-related information was 
not within the scope of the WQM 
work program, or that award of the 
grant is necessary to achieve water 
quality goals of the Act. 

(f) If the information reauired as 
part of a facilities plan has been devel- 
oped separately, the facilities plan 
should incorporate it by reference. 
Planning which has been previously or 
collaterally accomplished under local, 
State, or Federal programs will be uti- 
lized (not duplicated). 


§ 35.917-1 Content of facilities plan. 


Facilities planning must address 
each of the following to the extent 
considered appropriate by the Region- 
al Administrator: 

(a) A description of the treatment 
works for which construction drawings 
and specifications are to be prepared. 
This description shall include prelimi- 
nary engineering data, cost estimates 
for design and constructicn of the 
treatment works, and a schedule for 
completion of design and construction. 
The preliminary engineering data may 
include, to the extent appropriate, in- 
formation such as a schematic flow 
diagram, unit processes, design data 
regarding detention times, flow rates, 
sizing of units, etc. 

(b) A description of the selected 
complete waste treatment system(s) of 
which the proposed treatment works 
is a part. The description shall cover 
all elements cf the system, from the 
service area and collection sewers, 
through treatment, to the ultimate 
discharge of treated wastewaters and 
management and disposal of sludge. 
Planning area maps must include 
major components of existing and pro- 
posed treatment works. For individual 
systems, planning area maps must in- 
clude those individual systems which 
are proposed for funding under 
§ 35.918. 

(c) Infiltration/inflow documenta- 
tion in accordance with § 35.927 et seq. 

(d) A cost-effectiveness analysis of 
alternatives for the treatment works 
and for the complete waste treatment 
system(s) of which the treatment 
works is a part. The selection of the 
system(s) and the choice of the treat- 
ment works for which construction 
drawings and specifications are to be 
prepared shall be based on the results 
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of the cost-effectiveness analysis. (See 
appendix A to this subpart.) This anal- 
ysis shall include: ; 

(1) The relationship of the size and 
capacity of alternative works to the 
needs to be served, including reserve 
capacity: 

(2) An evaluation of alternative flow 
and waste reduction measures, includ- 
ing nonstructural methods; 

(3) An evaluation of improved efflu- 
ent quality attainable by upgrading 
the operation and maintenance and ef- 
ficiency of existing facilities as an al- 
ternative or supplement to construc- 
tion of new facilities; 

(4) An evaluation of the capability of 
each alternative to meet applicable ef- 
fluent limitations. (All step 2, step 3, 
or step 2+3 projects shall be based on 
application of best practicable waste 
treatment technology (BPWTT), as a 
minimum. Where application of 
BPWTT would not meet water quality 
standards, the facilities plan shall pro- 
vide for attaining such standards. 
Such provision shall consider the al- 
ternative of treating combined sewer 
overflows.); 

(5) An identification of, and provi- 
sion for, applying BPWTT as defined 
by the Administrator, based on an 
evaluation of technologies included 
under each of the following waste 
treatment management techniques: 

(i) Biological or physical-chemical 
treatment and discharge to receiving 
waters; 

(ii) Systems employing the reuse of 
wastewater and recycling of pollut- 
ants; 

(iii) Land application techniques; 

(iv) Systems including revenue gen- 
erating applications; and 


(v) Onsite and nonconventional sys- 


tems; 

(6) An evaluation of the alternative 
methods for the ulitmate disposal of 
treated wastewater and sludge materi- 
als resulting from the treatment proc- 
ess, and a justification for the 
method(s) chosen; 

(7) An adequate assessment of the 
expected environmental impact of al- 
ternatives (including sites) under part 
6 of this chapter. This assessment 
shall be revised as necessary to include 
information developed during subse- 
quent project steps; 

(8) For facilities planning begun 
after September 30, 1978, whether or 
not prepared under a step 1 grant, an 
analysis of innovative and alternative 
treatment processes and techniques 
that reclaim and reuse water, produc- 
tively recycle wastewater constituents, 
eliminate the discharge of pollutants, 
recover energy or otherwise achieve 
the benefits described in appendix E. 
The provisions of this subparagraph 
are encouraged in all cases. They are 
required in facilities planning for new 
treatment works and for treatment 
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works which are being acquired, al- 
tered, modified, improved, or extended 
either to handle a significant increase 
in the volume of treated waste or to 
reduce significantly the pollutant dis- 
charges from the system. Where cer- 
tain categories of alternative technol- 
ogies may not be generally applicable 
because of prevailing climatic or geo- 
logical conditions, a detailed analysis 
of these categories of alternative tech- 
nologies is not reauired. However, the 
reason for such a rejection must be 
fully substantiated in the facilities 
plan; 

(9) For facilities planning begun 
after September 30, 1978, whether or 
not prepared under a step 1 grant, an 
analysis of- the primary energy re- 
quirements (operational energy 
inputs) for each system considered. 
The alternative selected shail propose 
adoption of measures to reduce energy 
consumption or to increase recovery as 
long as such measures are cost-effec- 
tive. Where processes or techniques 
are claimed to be innovative technoi- 
ogy on the basis of energy reduction 
criterion contained in paragraph 6e(2) 
of appendix E to this subpart, a de- 
tailed energy analysis shall be includ- 
ed to substantiate the claim to the sat- 
isfaction of the Regional Administra- 
tor. 

(e) An identification of effluent dis- 
charge limitations or, where a permit 
has been issued, the NPDES permit 
number, and a brief description of how 
the proposed project(s) will result in 
compliance with the enforceabie re- 
quirements of the Act. 

(f) Required comments or approvals 
of relevant State, interstate, regional, 
and local agencies (see § 30.305-8). 

(g) A summary of public participa- 
tion in the development of the facili- 
ties plan, in accordance with part 25 of 
this chapter. 

(h) A brief statement demonstrating 
that the authorities who will be imple- 
menting the plan have the necessary 
legal, financial, institutional, and man- 
agerial resources available to insure 
the construction, operation, and main- 
tenance of the proposed treatment 
works. 

(i) A statement specifying that the 
requirements of the Civil Rights Act 
of 1964 and of part 7 of this chapter 
have been met. 

(j) For facilities planning begun 
after September 30, 1978, whether or 
not prepared under a step 1 grant, a 
description of potential opportunities 
for recreation, open space, and access 
to bodies of water analyzed in plan- 
ning the proposed treatment works 
and the recommended actions. The fa- 
cilities plan shali also describe meas- 
ures taken to coordinate with Federal, 
State, and local recreational programs 
and with recreational elements of ap- 


plicable 
plans. 

(k) A municipal pretreatment pro- 
gram in accordance with § 35.907, 

(1) An estimate of total project costs 
and charges to customers, in accord- 
ance with guidance issued by the Ad- 
ministrator. 

(m) A statement concerning the 
availability and estimated cost of pro- 
posed sites. 


approved areawide WQM 


§ 35.917-2 State responsibilities. 


(a) Facilities planning areas. Facili- 
ties planning should focus upon the 
geographic area to be served by the 
waste treatment system(s) of which 
the proposed treatment works will be 
an integral. part. The facilities plan 
should include the area necessary to 
prepare an environmental assessment 
and to assure that the most cost-effec- 
tive means of achieving the estab- 
lished water quality goals can be im- 
plemented. To assure that facilities 
planning will include the appropriate 
geographic areas, the State shall: 

(1) Delineate, as a preliminary basis 
for planning, the boundaries of the 
planning areas. In the determination 
of each area, appropriate attention 
should be given to including the entire 
area where cost savings, other man- 
agement advantages, or environmental 
gains may result from interconnection 
of individual waste treatment systems 
or collective management of such sys- 
tems: 

(2) Include maps, which shall be up- 
dated annually, showing the identified 
areas and boundary determinations, as 
part of the State submission under 
section 106 of the act; 

(3) Consult with local officials in 
making the area and boundary deter- 
minations; and 

(4) Where individual systems are 
likely to be cost-effective, delineate a 
planning area large enough to take ad- 
vantage of economies of scale and effi- 
ciencies in planning and management. 

(bo) Facilities planning priorities. 
The State shall establish funding pri- 
orities for facilities planning in accord- 
ance with §§ 35.915 and 35.915-1. 


§ 35.917-3 Federal assistance. 


(a) Eligibility. Only an applicant 
which is eligible to receive grant assist- 
ance for subsequent phases of con- 
struction (steps 2 and 3) and which 
has the legal authority to subsequent- 
ly construct and manage the facility 
may apply for grant assistance for 
step 1. If the area to be covered by the 
facilities plan includes more than one 
political jurisdiction, a grant may be 
awarded for a step 1 project, as appro- 
priate, to: (1) the joint authority rep- 
resenting such jurisdictions, if eligible; 
(2) one qualified (lead agency) appli- 
cant; or (3) two or more eligible juris- 
dictions. After a waste treatment man- 
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agement agency for an area has been 
designated in accordance with section 
208(c) of the Act (see subpart G of 
this part) the Regional Administrator 
shali not make any grant for construc- 
tion of treatment works within the 
area except to the designated agency. 

(b) Reports. Where a grant has been 
awarded for facilities planning which 
is expected to require more than 1 
year to complete, the grantee must 
submit a brief progress report to the 
Regional Administrator at 3-month in- 
tervals. The progress report shail con- 
tain a minimum of narrative descrip- 
tion, and shall describe progress in 
completing the approved schedule of 
specific tasks for the project. 


§ 35.917-4 Planning scope and detail. 


(a) Initially, the geographic scope of 
step 1 grant assistance shall be based 
on the area delineated by the State 
under §35.917-2, subject to the Re- 
gional Administrator’s review. The Re- 
gional Administrator may make the 
preliminary delineation of the bound- 
aries of the planning area, if the State 
has not done so, or may revise bound- 
aries selected by the locality or State 
agency, after appropriate consultation 
with State and local officials. 

(b) Facilities planning shall be con- 
ducted only to the extent that the Re- 
gional Administrator finds necessary 
in order to insure that facilities for 
which grants are awarded will be cost- 
effective and environmentally sound 
and to permit reasonable evaluation of 
grant applications and subsequent 
preparation of designs, construction 
drawings, and specifications. 


§ 35.917-5 Public participation. 

(a) Public participation in the facili- 
ties planning process shall be consist- 
ent with part 25 of this chapter. One 
or more public hearings or meetings 
should be held within the area to 
obtain public advice at the beginning 
of the planning process. All govern- 
mental agencies and other parties 
which are known to be concerned or 
may have an interest in the plan shall 
be invited to participate. 

(b) Before the implementing govern- 
menial units adopt the facilities plan, 
they must hold a public hearing. This 
public hearing for the facilities plan 
may satisfy the grantee hearing re- 
quirement of part 6 of this chapter. 
The Regional Administrator may re- 
quire the planning entity to hold addi- 
tional public hearings, if needed, to 
more fully discuss the plan and alter- 
natives or to give concerned interests 
adequate opportunity to express their 
views. 

(c) The time and place of the public 
hearing shall be conspicuously and 
adequately announced, generally at 
least 30 days in advance. In addition, a 
description of the water quality prob- 
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lems and the principal alternatives 
considered in the planning process 
shall be displayed et a convenient 
local site sufficiently before the hear- 
ing (approximately 15 days). 

(d) Appropriate local and State 
agencies, State and regional clearing- 
houses, interested environmental 
groups and appropriate local public of- 
ficials should receive a written rotice 
of public hearings. 

(e) A request to waive the hearings 
on a facilities plan may be svbmiited 
to the Regional Administrator in writ- 
ing pricr to submission of the plan. 
The Regional Administrator will act 
en the request within 30 days. Each 
request must include a brief descrip- 
tion of the alternatives, the area that 
will be served, the scope and dates of 
mectings and hearings previousiv 
held, and the reasons the grantee feels 
a public hearing would not serve the 
public interest. 


§35.917-6 Accepiance by 
governmeniai wniis. 

A facilities plan submitted for ap- 
proval shall include adopted resolu- 
tions or, where applicable, executed 
agreemenis of the implementing gov- 
ernmenta! units, including Federai fa- 
cilities, or management agencies which 
provide for acceptance of the plan, or 
assurances that it wiil be carried out, 
and statements of legal authority nec- 
essary for plan implementation. The 
Regional Administrator may approve 
any departures from these require- 
menis before the plan is submiited. 


implementing 


§ 35.917-7 Siate review and certificaiion 
of facilities plan. 

Each facilities plan must be submit- 
ted to the State agency for review. 
The State must certify that: 

(a) The plan conforms with require- 
ments set forth in this subpart; 

(b) The plan conforms with any ex- 
isting final basin plans approved under 
section 303(e) of the Act; 

(c) Any concerned 208 planning 
agency has been given the opportunity 
to comment on the plan; and 

(d) The plan conforms with any 
waste treatment management pian ap- 
proved under section 208(b) of the act. 


§ 35.917-8 Submission and approval of fa- 
cilities plan. 

The State agency must submit the 
completed facilities plan for the Re- 
gional Administrator’s approval. 
Where deficiencies in a facilities plan 
are discovered, the Regional Adminis- 
trator shall promptly notify the State 
and the grantee or applicant in writing 
of the nature of such deficiencies and 
of the recommended course of action 
to correct such deficiencies. Approval 
of a plan of study or a facilities plan 
will not constitute an obligation of the 
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United States for any step 2, step 3, or 
step 2+3 project. 


§ 35.917-9 Revision or amendment of fa- 
cilities plan. 


A facilities plan may provide the 
basis for several subsequent step 2, 
step 3, or step 243 projects. A facili- 
ties plan which has served as the basis 
for the award of a grant for a step 2, 
step 3, or step 2+3 project shall be re- 
viewed before the award of any grant 
for a subsequent project involving step 
2 or step 3 to determine if substantial 
changes have occurred. If the Region- 
al Administrator decides substantial 
changes have occurred which warrant 
revision or amendment, the plan shall 
be revised or amended and submitted 
for review in the same manner speci- 
fied in this subpart. 


§$ 35.918 Individual systems. 


(a) For references to individual sys- 
tems, the following definitions apply: 

(1) Individual systems. Privately 
owned alternative wastewater treat- 
ment works (including dual waterless/ 
gray water systems) serving one or 
more principal residences or small 
commercial establishments which are 
neither connected into nor a part of 
any conventional treatment works. 
Normally, these are on-site systems 
with localized treatment and disposal 
of wastewater with minimal or no con- 
veyance of untreated. waste water. 
Limited conveyance of treated or par- 
tially treated effluents to further 
treatment or disposal sites can be a 
function of individual systems where 
cost-effective. 

(2) Principal residence. Normally 
the voting residence, the habitation of 
the family or household which occu- 
pies the space for at least 51 percent 
of the time annually. Second homes, 
vacation, or recreation residences are 
not included in this definition. A com- 
mercial establishment with waste 
water flow equal to or smaller than 
one user equivalent (generally 300 gal- 
lons per day dry weather flows) is in- 
cluded. 

(3) Smail commercial  estiablish- 
ments. Private establishments normal- 
ly found in small communities such as 
restaurants, hetels, stores, filling sta- 
tions, or recreational facilities with 
dry weather wastewater flows less 
than 25,600 gallons per day. Private, 
nonprofit entities such as churches, 
schools, hospitals, or charitable orga- 
nizations are considered small com- 
mercial! establishments. A commercial 
establishment with waste water flow 
equal to or smaller than one user 
equivalent (generally 300 gallons per. 
day dry weather flow) shall be treated 
as 2 residence. 

(4) Conventional system. A collec- 
tion and treatment system consisting 
of minimum size (6 or 8 inch) gravity 


FEDERAL REGISTER, VOL. 43, NO. 188-—-WEDNESDAY, SEPTEMBER 27, 1978 





44062 


collector sewers normally with man- 
holes, force mains, pumping and lift 
stations, and interceptors leading to a 
central treatment plant. 

(5) Alternative waste water treat- 
ment works. A waste water conveyance 
and/or treatment system other than a 
conventional system. This includes 
small diameter pressure and vacuum 
sewers and small diameter gravity 
sewers carrying partially or fully 
treated waste water. 

(b) A public body otherwise eligible 
for a grant under § 35.920-1 is eligible 
for a grant to construct privately 
owned treatment works serving one or 
more principal residences or small 
commercial establishments if the re- 
quirements of §§35.918-1, 35.918-2, 
and 35.918-3 are met. 

(ec) All individual systems qualify as 
alternative systems under § 35.908 and 
are eligible for the 4-percent set-aside 
(§ 35.915-1(e)) where cost-effective. 


§35.918-1 Additional limitations on 
awards for individual systems. 


In addition to those limitations set 
forth in § 35.925, the grant applicant 
shall: 

(a) Certify that the principal resi- 
dence or small commercial establish- 
ment was constructed before Decem- 
ber 27, 1977, and inhabited or in use 
on or before that date; 

(b) Demonstrate in the facility plan 
that the solution chosen is cost-effec- 
tive and selected in accordance with 
the cost-effectiveness guidelines for 
the construction grants program (see 
appendix A to this subpart); 

(c) Apply on behalf of a number of 
individual units located in the facility 
planning area; 

(d) Certify that public ownership of 
such works is not feasible and list the 
reasons in support of such certifica- 
tion; 

(e) Certify that such treatment 
works will be properly installed, oper- 
ated, and maintained and that the 
public body will be responsible for 
such actions; 

(f) Certify before the step 2 grant 
award that the project will be con- 
structed and an operation and mainte- 
nance program established to meet 
local, State, and Federal requirements 
including those protecting present or 
potential underground potable water 
sources; 

(g) Establish a system of user 
charges and industrial cost recovery in 

ccordance with §§35.928 et seq., 
35.9289 et seq., 35.935-13, and 35.935-15; 

(h) Obtain assurance (such as an 
easement or covenant running with 
the land), before the step 2 grant 
award, of unlimited access to each in- 
dividua! system at all reasonable times 
for such purposes as inspection, moni- 
toring, construction, maintenance, op- 
eration, rehabilitation, and replace- 
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ment. An option will satisfy this re- 
quirement if it can be exercised no 
later than the initiation of construc- 
tion; . 

(i) Establish a comprehensive pro- 
gram for regulation and inspection of 
individual systems before EPA approv- 
al of the plans and specifications. 
Planning for this comprehensive pro- 
gram shall be completed as part of the 
facility plan. The program shall in- 
clude as a minimum, periodic testing 
of water from existing potable water 
wells in the area. Where a substantial 
number of onsite systems exist, appro- 
priate additional monitoring of the 
aquifer(s) shall be provided; 

(j) Comply with al) other applicable 
limitations and conditions which treat- 
ment works projects funded under this 
subpart must meet. 


§ 35.918-2 Eligible and ineligible costs. 


(a) Only the treatment and treat- 
ment residue disposal portions of toi- 
lets with composting tanks, oil-flush 
mechanisms or similar in-house sys- 
tems are grant eligible. 

(b) Acquisition of land in which the 
individual system treatment works are 
located is not grant eligible. 

(c) Commodes, sinks, tubs, drains, 
and other wastewater generating fix- 
tures and associated plumbing are not 
grant eligible. Modifications to homes 
or commercial establishments are also 
excluded from grant eligibility. 

(d) Only reasonable costs of con- 
struction site restoration to precon- 
struction conditions are eligible. Costs 
of improvement or decoration associat- 
ed with the installation of individual 
systems are not eligible. 

(e) Conveyance pipes from 
wastewater generating fixtures to the 
treatment unit connection flange or 
joint are not eligible where the con- 
veyance pipes are located on private 
property. 


§ 35.918-3 Requirements for discharge of 
effluents. 


Best practicable waste treatment cri- 
teria published by EPA under section 
304(d)(2) of the Act shall be met for 
disposal of effluent on or into the soil 
from individual systems. Discharges to 
surface waters shall meet effluent dis- 
charge limitations for publicly owned 
treatment works. 


§ 35.920 Grant application. 


Grant applications will be submitted 
and evaluated in accordance with part 
30 subpart B of this chapter. 


§ 35.920-1 Eligibility. 

Municipalities (see .§ 35.905), inter- 
municipal agencies, States, or inter- 
state agencies are eligible for grant as- 
sistance. 


§ 35.920-2 Procedure. 


(a) Preapplication assistance, includ- 
ing, where apprepriate, a preapplica- 
tien conference, should be requested 
from the State agency or the appropri- 
ate EPA Regional Office for each proj- 
ect.for which State priority has been 
determined. The State agency must re- 
ceive an application for each proposed 
treatment works. The basic applica- 
tion shall meet the project require- 
ments in §35.920-3. Submissions re- 
quired for subsequent related projects 
shali be in the form of amendments to 
the basic application. The grantee 
shali submit each application through 
the State agency. It must be complete 
(see § 35.920-3), and must relate to a 
project for which priority has been de- 
termined under § 35.915. If any infor- 
mation required by § 35.920-3 has been 
furnished with an earlier application, 
the applicant need only incorporate it 
by reference and, if necessary, revise 
such information using the previously 
approved application. 

(bd) Grant applications (and, for sub- 
sequent related projects, amendments 
to them) are considered received by 
EPA only when complete and upon of- 
ficial receipt of the State priority cer- 
tification document (EPA form 5700- 
28) in the appropriate EPA Regional 
Office. In a State which has been dele- 
gated Federal application processing 
functions under § 35.912 or under sub- 
part F of this part, applications are 
considered received by EPA on the 
date of State certification. Preliminary 
or partial submittals may be made; 
EPA may conduct preliminary process- 
ing of these submittals. 


§ 35.920-3 Contents of application. 


(a) Sten 1: Facilities plan and reiat- 
ed siep 1 elements. An application for a 
grant for step 1 shali include: 

(1) A plan of study presenting— 

(i) The proposed planning area; 

(ii) An identification of the entity or 


‘entities that will be conducting the 


planning; 

(iii) The nature and scope of the 
proposed step 1 preject and public par- 
ticipation program, including a sched- 
ule for the completion of specific 
tasks; and 

(iv) An itemized description of the 
estimated costs for the project; 

(2) Proposed subagreements, or an 
explanation of the intended method of 
awarding subagreements for perform- 
ance of any substantial portion of the 
project work; 

(3) Required comments or approvals 
of relevant State, local and Federal 
agencies, including clearinghouse re- 
quirements of Office of Management 
and Budget Circular A-95, as revised 
(see § 30.305. of this subchapter). 

(b) Step 2; Preparation of construc- 
tion drawings and specifications. 
Before the award of a grant or grant 


FEDERAL REGISTER, VOL. 43, NO. 188—WEDNESDAY, SEPTEMBER 27, 1978 





amendme nt, = 


Va 


perfo rm 
) om < the 
sject work; 

(4) Required comments 
ef relevant State, local, 
agencies, , including clearinghouse re- 
quire its of Office and Management 
and Budget Circular A-9$5, as revised 


Se 
(see 


or ap pprovals 
and Federai 


§ 30.365 of this subchapter); 

(5) A value engineering (VE) com- 
mitment in compliance with 
§ 35.926(a) for all step 2 grant applica- 
tions for projects with a a a 
total step 3 crank eligible constructio 
cost of $10 million or more ogee i 
the cost for interceptor and collector 
sewers. For those projects requiring 
VE, the grantee may propose, subject 
to the Regional Administraior’s ap- 
proval, to exclude interceptor and col- 
lector sewers from the scope of the NE 
analysis; 

(6) Proposed or executed (as deter- 
mined appropriate by the Regional 
Administrator) intermunicipal a 
ments necessary for the construciio 
and oper ation of the proposed sont 
ment works, for any treatment works 
serving two or more municipalities; 

7 A schedule for initiation 

tetion m of the project work (see 
9}, including milestones; and 
“(@) Sat tisfactery evidence of compli- 


and 


ance wit th: 
seq. and 
arges; 
35.928 | a seq q 


A 
3 35.925-11, 35.929 as 
13 oe egg user ci 
‘GD &§ 35.925-11, 
35.935 “35, nas industrial c 
covery, if applicable; 
(iii) 3 $5.925-16, regarding costs allo- 


and 
-ost re- 


cable to Federal fac 
ble; 

div) § 35.9 
ordinance; 

(v) § 30.405-2 and part 4 of this chap- 
ter, regarding compliance with the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, if applicable; and, 

(vi) Other applicable Federal | statu- 
tory and regulatory requirements (see 
subpart C of part 30 of this chapter). 

(9) After June 30, 19£0, for grantees 
subject to pretreatment requirements 
under §35.907(b), the items required 
by §35.907(d)(1), (d)(2), and (d)(4). 

(c) Step 3. Butiding and erection of a 
treatment works. Prior to the award of 
a grant or grant amendment for a step 
3 project, the applicant must furnish 
the following: 


ilities, if applica- 


27-4 regarding a sewer use 
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= 
— or of 
fB) of ‘thi 
wit h paragré 
ermunicipal 
furnished); 
2) — pnstr 
ons saitabie fc 
rho 


A sche TeEel Ga 


uction a 


tees ounces: * 
ments under 


(d are 


Before 
amendime 
grantee m 
section, a ) 
submission of pl: 
messager and 
user charge and | 
ery systems, se 
a preliminary — 
(e) Training fa 


items specifi 


lication for grant assi 

eng and yore 
facilities or training 

109(bo) 


section 


Syit- 


the 
Loe 
Ir * 

orks faci at lity, 


prot 


Srainine 
wA Cal 


: a ‘ 
rations and MALE 


treatment 


only i 
includin 


aye A ane Prog outline 

rograms, including *F r 
year projections): 

(i) An assessment of ne 
ing, 

(ii) How the need was det 

(iii) Who would “ trained, 

(iv) What curriculum and materiais 
would be used, 

(v) What type of delivery sy stem will 
be used to conduct training, ¢i.e. 
vocational education system, S 
vironmental agency, universi 
private organizations), 

¢vi) What resources are avail 
the program, 

(vii) A budget breakdown on the cost 
of the program, and 

(viii) The relationship of the facility 
or programs to other training pro- 
grams. 


lable for 


~ >a - “ A sz ss 
Regional Admi 


4 nl of tne ts 


ne that als 


he Act; 

ant is the 

agency desig- 

d MI plan certified by 

Governor esa — roved by the Re- 

nal Administrator 

deiermination, 

are entitle d to pri- 

with § 35 5 O15, and 

[ grant assistance for 

project will not jeopar- 


See A ‘ 
of any treatment 


ASSIS tan ice WH 

e received, 

5 exceed 
lotments and 


to the State 


stitutional, mana 
cial capability to falas 
construciion, operation, and 
itenance of the treatment works 
throughout the appiicant’s jurisdic- 
tion. (Also see § 30.340-3 of this sub- 


hant 
chapter.) 


dequate 


§ 35.925-6 Permits. 

That the applicant has, or has ap- 
plied for, the permit or permits as re- 
quired by the national poliutant dis- 
charge eiimination system (NPDES) 
with respect to existing discharges af- 
fected by the proposed project. 


§ 35.925-7 Design 


That the treatment works design 
will be (in the case of projects involv- 
ing step 2) or has been (in the case of 

rojects for step 3) based upon: 
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(a) Appendix A to this subpart, so 
that the design, size, and capacity of 
such works are cost-effective and 
relate directly to the needs they serve, 
including adequate reserve capacity; 

(b) Subject to the Lmitations set 
forth in § 35.930-4, achievement of ap- 
plicable effluent limitations estab- 
lished under the Act, or BP WIT (see 
§ 35.917-1(d)(5)), including considera- 
tion, as appropriate, for the applica- 
tion of technology which will provide 
for the reclaiming or recycling of 
water or otherwise eliminate the dis- 
charge of pollutants; 

(c) The sewer system evaluation and 
rehabilitation reguirements of 
§ 35.927; and 

(d) The value engineering require- 
ments of § 35.926 (b} and (c). 


35.$25-8 Environmental review. 

(a) That, if the award is for step 2, 
step 3, or step 243, the eas 
of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.) ap- 
plicable to the project step have been 
met. The grantee or grant applicant 
musi prepare an adeguate assessment 
of expected environmental impacts, 
consistent with the requirements of 
part 6 of this chapter, as part of facili- 
ties planning, in accordance with 
§35.917-1(d7). The Regional Admin- 
istrator must insure that an environ- 
mentai impact statement or a negative 
aw on is prepar ed in accordance 
with part 6 of this chapter ( particular- 

‘ 108, 6.260, 6.212, and 6.504) in 
conjur iclion with EPA review of a fa- 
~ lan and issued befcre any 

tep 2 or step 3 grant assist- 


he Regional Administrator may 
award i step p 2 or step 3 gran 
> grantee has not made, 

eed to make, pertinent changes 
p select. in McEorEnmnor 2 

in a ne 
mental impact 
condition a 

grantee = 
to obtain complie 


ms made 


may 
hat the 


art 


or ‘seek 
such environr 
tions. The cor 


Civil rights. 
hat if the award of grant assistance 
is fora ‘Project involving step 2 or step 
3, the applicable requirements of the 
Civil R eights Act of 1964 and part 7 of 
this chapter have been met. 


§ 35.925-10 Operation 
program. 

If the award of grant assistance is 
for a step 3 project, that the applicant 
has made satisfactory provision to 
assure proper and efficient cperation 

and maintenance of the treatment 


and maintenance 
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works (including the sewer system), in 
accordance with §35.935-12, and that 
the State will have an effective oper- 
ation and maintenance monitoring 
program to assure that treatment 
works assisted under this subpart 
comply with applicable permit and 
erant conditions. 


§ 35.925-11 User charges and industrial 
cost recovery. 


That, in the case of grant assistance 
for a project involving step 2 or step 3, 
the grantee has complied or wiil 
comply with the requirements for user 
charge and industrial cost recovery 
systems. (See §§ 35.928 et seq., 35.929 
et seg., 35.935-13, and 35.935-15.) 

(a) Grants awarded before July 1, 
1979. Grantees must submit a schedule 
of implementation to show that their 
user charge and industrial cost recov- 
ery systems will be approved in accord- 
ance with the requirements of 
§§ 35.935-13 and 35.935-15. 

(b) Grants awarded after June 30, 
1979. The grantee’s user charge and 
industrial cost recovery systems must 
be approved before the award of step 3 
grant assistance. 

(c) Letiers of intent. In the case of 
any grant assistance for a project in- 
voiving step 2 or step 3, the applicant 
must have received signed letters of 
intent from each significant industrial 
user stating that it will pay that por- 
tion of the grant amount allocable to 
the treatment of its wastes. Each such 
letter shall also include a statement of 
the industrial user’s intended period 
of use of the treatment works. A sig- 
nificant industrial user is one that will 
contribute greater than 10 percent of 
the design flow or design pollutant 
loading of the treatment works. In ad- 
dition, the applicant must agree to re- 
Guire ail industria! users to pay that 
portion of the grant amount allocable 
to the treatment of wastes from such 
users. 


§ 35.925-12 
That 


Property. 
the applicant has demonstrat- 
ed to the satisfaction of the Regional 
se per age that it has met or will 
= the property requirements of 
35. 935 


35.825-13 Sewage collection system. 

That, if the project involves sewage 
collection system — such werk (a) 
is for the replacement or major reha- 
bilitation of an ex risting sewer system 
under § 35.927-3(a) and is necessary to 
the total integrity and performance of 
the waste treatment works serving the 
community, or (b) is for a new sewer 
system in a community in existence on 
Ocicber 18, 1972, which has sufficient 
existing or planned capacity to ade- 
quately treat such collected sewage. 
Replacement or major rehabilitation 
of an existing sewer system may be ap- 


proved only if cost-effective; the result 
must be a sewer system design capac- 
ity equivalent to that of the existing 
system plus a reasonable amount for 
future grewth. For purposes of this 
section, a community would include 
any area with substantial human habi- 
tation on October 18, 1972, as deter- 
mined by an evaluation of each tract 
(city blocks or parcels of 5 acres or less 
where city blocks do not exist). No 
award may be made for a new sewer 
system in a community in existence on 
October 18, 1972, unless the Regional 
Administrator further determines 
that: 

(a) The buik (generally two-thirds) 
of the expected flow (flow from exist- 
ing plus projected future habitations) 
from the collection system will be for 
waste waters originating from the 
community (habitations) in existence 
on October 18, 1972; 

(b) The collection system is cost-ef- 
fective; 

(c) The population density of the 
area to be served has been considered 
in determining the cost-effectiveness 
of the proposed project: 

(ad) The collection sys stem conforms 
with any approved WQM pian, other 
environmental laws in accordance with 
§ 35.925-14, Executive Orders on Wet- 
lands ponte Flocdnlains and Agency 
policy om wetlands and agricultural 
lands; and - 

(e) The system wouid net provi 
pacity for new habitations or C 
tablishments to be located on 
ome gg Se Rene ave ape 
lands, 


ide ¢a- 
ther es- 
environ- 
ts as wet- 
prime agricu 


“ure 


ecessatl J 


€ to “prot ect tees resources 

from new development. 

§ 25.$25-14 
tal Anat 


1, 


That 


Compliance with environmen- 
treatment works 
comply all pertinent a 
ments of applicable Federal, State 
local environ mental laws and ‘re 
tions. (See §30.161 and subpert 
part 30 of this chant er and the 
Air Act.) 


§ 35.925-15 
wastes. 
That the allowable project costs do 
not include. (1) costs of interce ptor or 
collector lines constructed exclusively, 
or almost exclusively, to serve indus- 
trial users or (2) costs allocabie to the 
treatment for contro}! or removal of 
pollutants in wastewater introduced 
into the treatment works by indus 
users, unless the applicant is required 
to remove such pollutants introduced 
from nonindustriail sources. The proj- 
ect must be included in a complete 
waste treatment system, a principal 
purpose of which project. (as defined 


the 
with 


Cl lean 


Treatment of industrial 
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by the Regional Administrator; see 
§§ 35.903(d) and 35.905) and system is 
the treatment of domestic wastes of 
the entire community, area, region or 
district concerned. See the pretreat- 
ment regulations in part 403 of this 
chapter and § 35.907. 


§ 35.925-16 Federal activities. 

That the allowable step 2 or step 3 
project costs do not include the pro- 
portional costs allocable to the treat- 
ment of wastes from major activities 
of the Federal Government. A “major 
activity” includes any Federal facility 
which contributes either (a) 250,000 
gallons or more per day or (b) 5 per- 
cent or more of the total design fiow 
of waste treatment works, whichever is 
less. 


§ 35.925-17 Retained amounts for recon- 
struction and expension. 


That the allowabie project costs 
have beem reduced by an amount 
equal to the unexpended baiance of 
the amounts the applicant retains for 
future reconstruction and expansion 
under §35.928-2(a)(2)ii), together 
with interest earned. 


§ 35.925-18 Limitation wpon project costs 
incurred prior to award. 


That project construction has not 
been initiated before the spproved 
date of initiation of construction (as 
defined in § 35.905), unless 
provided in this section. . 

(a) Step 1 or Step 2: No grant assist- 
ance is authorized for step 1 or step 2 
project work performed before award 
of a step Ll or step 2 grant. However, 
payment is authorized, in conjunction 
with the first award of grant assist- 
ance, for all preaward allowabie proj- 
ect costs in the following cases: 

(1) Step 1 work begun after the date 
of approval by the Regional Adrhinis- 
trator of a plan of study, if the State 
requests and the Regional Administra- 
tor has reserved funds for the step 1 
grant. However, the step 1 grant must 
be applied for and awarded within the 
allotment period of the reserved 
funds. 

(2) Step i or step 2 work begun after 
October 31, 1974, but before June 30, 
1975, in accordance with an approved 

-~plan of study or an approved facilities 
plan, @S appropriate, but only if a 
grant is awarded before April 1, 1931. 

(3) Step 1 or step 2 work begun 
before November 1, 1974, but only if a 
grant is awarded before April 1, 1986. 

(b) Step 3° Except as otherwise pro- 
vided in this paragraph, no grant as- 
sistance for a step 3 project may be 
awarded unless the award precedes ini- 
tiation of the step 3 construction. Pre- 
liminary step 3 work, such as advance 
acquisition of major equipment items 
requiring ‘long lead times, acquisition 
of an option for the purchase of eligi- 


other: art e 


a Wee 
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ble land, or advance construction of 
minor portions of treatment works, in- 
cluding associated engineering costs 
in emergencies or instances whe 
delay could result in significant 
increases, may be approved by th 
gional Administrator after com 
of environmental 

(1) the applican 

and adequately su 

for approval and 

by the Regional Administ 
wcrc before _ ation 


review 
t Lew, 


(c) T he apt Serene of 
a facilities plan, or 

f equipraent or advance 

ill not constitute a “eat mmitmen 
approval of — ‘ous istance for 
t works project, bu 
for the previously 


ill allow payment 
none eosts as aliowa 
n subsequent ¢ 
if requested 
cana (see § 35.945(a)). In instances 
where such approval is obtained, the 
applicant Seana at its own 
since paymen I 
be made unte SS 
the project is awar ras d 


§ 35.925- 


3f grant 


grant 


ie 
risK, 


19 {Reserved} 


§ 35.925-20 Procuremeni. 
That the — he 
will comply wi 
sions of $§ 35.935 E 
respect to procuren actions taken 
before the award step oe of or 3 
grant assistance, such as subm on Of 
the information required under 
§ 35.937-6. 
§ 35.925-21 
That, under section (c) of th 
Act, the ailowable projec 
include costs of treat 
control of pollutant « 
separate storm sewer 
fined in § 35.905). 


Storm sewers. 


re a 
OSts } id 
works fo 
iro im “ 


ra 
c 
u 

" 
a 
a 


5.926 


§ 35. Yalue earn, 


ue engineering 
ant — ations 

myected | 

f $10 n 
aan tk nea cost for 
collector sewers, Wiil 
commitment, — VE} 
ted during step 2 must cc 
information to determin 
cy of the VE effort and “tl 
tion of the proposed VE f 
information shall includ 
VE ar 


H 
r 


a’ wend e 
intercep pi 
contain 


(names and iackeroundy: 

(3) Level of VE effori; 

(4) VE cost estimate; 

(5) VE schedule in relation to prej- 
ect schedule (including rep gon of 
VE. analysis and submittal of VE sum- 
mary reports). 


NO. 
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e engineering analysis. For 
ast jects subject to the VE require- 
ments of paragraph (a) of this section, 
a “VE pata of the project design 
shall be performed. When the VE 
analysis is completed, a preliminar 
report summarizing the VE findings 
and a final report describing imple- 
mentation of the VE recommendations 
must be submitted to the project offi- 
cer on a schedule approved by him. 
(c) Implement tation. For those pro- 
$s for which a VE analysis has been 
seo med in accordance with para- 
ra saben (>) of this section, VE recom- 
ati shall be implemented to 
xXirnum extent feasible, as de- 
by the grantee, subject to 
koproval of the EPA project offi- 
: Reject icon of any recommendation 
be on ty e 
reliability, 


(b) Valu 


4 


3 


basis of cost-effective- 
extent of project 
elays, and other factors that may be 
critical to the treatment processes and 
the environz nental impact of the Pe oa roj- 


evaluation and 
plicants for step 2 2 or step 3 
sSistance 1 demonstrate — 
the Regi Admi i "Ss Perso 
tion that each sewer s 
ing into the tre t SS reek 
for whi ere plication is made is 
tc i 2 subject to excessive 
ation/is N. : determination of 
wheth ss ta nfi itration, ‘inflow 
{ es accourit, 
and related da 
factors such as c 
Ss (including the — of s 
‘treatment works - 
see appendix A to th py 
h emergencies, thee ef 
of plant bypassing or ecclandibaa: 
relevant environmental 
factors. 
(>) A sewer system evaluation will 
generally be used to determine wheth- 


» ar neat Meceiwa ¢ 34 +s 
eT or not excessive in ratio 


infilt: 


oat 
Mal 


a) 
+ 
OST- 


economic or 


inflaw 
OW 


raciony (ni 


ravion/iniic 
; 
¥ 


ahah 2 evaluation survey 
rogram, includ- 
, for rehabilita- 
‘r system to eliminate 
Lration/inflow identified 
‘ system évaluation. Infer- 
mation submitted to the Regional Ad- 
minisitrator for such determination 
should be the minimum necessary to 
nabie him to make a judgmen 
(c) Guidelines on sewer sy stem: eval- 
uation published by the Administrator 
provide further advisory information 
(see § 35.900(c)). Also see §$ 35.925-Tic) 
and 35.935-16. 


1978 
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§ 35.927-1 Infiltration/Inflow analysis. 


(a) The infiltration/inflow analysis 
shall demonstrate the nonexistence or 
possible existence of excessive infiltra- 
tion/inflow in the sewer system. The 
analysis should identify the presence, 
flow rate, and type of infiltration/ 
inflow conditions which exist in the 
sewer system. 

(b) For determination of the possible 
existence of excessive infiltration/ 
inflow, the analysis shall include an 
estimate of the cost of eliminating the 
infiltration/inflow conditions. These 
costs shall be compared with estimat- 
ed total costs for transportation and 
treatment of the infiltration/inflow. 
Cost-effectiveness analysis guidelines 
(appendix A to this subpart) should be 
consulted with respect to this determi- 
nation. 

(c) If the infiltration/inflow analysis 
demonstrates the existence or possible 
existence of excessive infiltration/ 
inflow a detailed plan for a sewer 
system evaluation survey shall be in- 
cluded in the analysis. The plan shall 
outline the tasks to be performed in 
the survey and their estimated cosis. 


§ 35.927-2 Sewer 
survey. 


(a) The sewer system evaluation 
survey shall identify the location, esti- 
mated flow rate, method of rehabilita- 
tion and cost of rehabilitation versus 
cost of transportation and treatment 
for each defined source of infiltration/ 
inflow. 

(b) A report shall summarize the re- 
sults of the sewer system evaluation 
survey. In addition, the report shall in- 
clude: 

(1) A justification for each sewer sec- 
tion cleaned and internally inspected. 

(2) A proposed rehabilitation pro- 
gram for the sewer system to elimi- 
nate all defined excessive infiltration/ 
inflow. 


system evaluation 


§ 35.927-3 Rehabilitation. 


(a) Subject to State concurrence, the 
Regional Administrator may authorize 
the grantee to perform minor rehabili- 
tation concurrently with the sewer 
system evaluation survey in any step 
under a grant if sufficient funding can 
be made availabie and there is no ad- 
verse environmental! impact. However, 
minor rehabilitation work in excess of 
$10,000 which is not accomplished 
with force account labor (see § 35.936- 
14(a)(2)), must be procured through 
formal advertising in compliance with 
the applicable requirements of 
§§ 35.938 et seq. and 35.939, the statu- 
tory requirements referenced in 
§§ 30.415 through 30.415-4 of this sub- 
chapter, and other applicable provi- 
sions of part 30. 

(b) Grant assistance for a step 3 
project segment consisting of major 
rehabilitation work may be awarded 
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concurrently with step 2 work for the 
design of the new treatment works. 

(c) The scope of each treatment 
works project defined within the facili- 
ties plan as being required for imple- 
mentation of the plan, and for which 
Federal assistance will be requested, 
shall define (1) any necessary new 
treatment works construction and (2) 
any rehabilitation work (including re- 
placement) determined by the sewer 
system evaluation to be necessary for 
the elimination of excessive infiltra- 
tion/inflow. However, rehabilitation 
which should be a part of the appli- 
cant’s normal operation and mainte- 
nance responsibilities shall not be in- 
cluded within the scope of a step 3 
treatment works project. 

(ad) Only rehabilitation of the gran- 
tee’s sewage collection system is eligi- 
ble for grant assistance. However, the 
grantee’s costs of rehabilitation 
beyond “Y” fittings (see definition of 
“sewage collection system” in § 35.905) 
may be treated on an incremental cost 
basis. | 


§ 35.927-4 Sewer use ordinance. 


Each applicant for grant assistance 
for a step 2 or step 3 project shall 
demonstrate to the satisfaction of the 
Regional Administrator that a sewer 
use ordinance or other legally binding 
requirement will be enacted and en- 
forced in each jurisdiction served by 
the treatment works project before 
the completion of construction. The 
ordinance shall prohibit any new con- 
nections from inflow sources into the 
sanitary sewer portions of the sewer 
system and shail insure that new 
sewers and connections to the sewer 
System are properly designed and con- 
structed. 


§ 35.927-5 Project procedures. 


(a) State certification. The State 
agency may (but need not) certify that 
excessive infiltration/inflow does or 
does not exist. The Regional Adminis- 
trator will determine that excessive in- 
fiitration/inflow does not exist on the 
basis of State certification, if he finds 
that the State had adequately estab- 
lished the basis for its certification 
through submission of only the mini- 
mum information necessary to enable 
a judgment to be made. Such informa- 
tion could include a preliminary 
review by the applicant or State, for 
example, of such parameters as per 
capita design flow, ratio of flow to 
design fiow, flow records or flow esti- 
mates, bypasses or cverflows, or sum- 
mary analysis of hydrological, geo- 
graphical, and geological conditions, 
but this review would not usually be 
equivalent to a complete infiltration/ 
inflow analysis. State certification 
must be on a project-by-project basis. 
If, on the basis of State certification, 
the Regional Administrator deter- 


mines that the treatment works is or 
may be subject to excessive infiltra- 
tion/inflow, no step 2 or step 3 grant 
assistance may be awarded except as 
paragraph (c) of this section provides. 

(b) Pre-award sewer system evalua- 
tion. Generally, except as otherwise 
provided in paragraph (c) of this sec- 
tion, an adequate sewer system evalua- 
tion, consisting of a sewer system anal- 
ysis and, if required, an evaluation 
survey, is an essential element of step 
1 facilities planning. It is a prerequi- 
site to the award of step 2 or 3 grant 
assistance. If the Regional Administra- 
tor determines through State Certifi- 
cation or an infiltration/inflow analy- 
sis that excessive infiltration/inflow 
does not exist, step 2 or 3 grant assist- 
ance may be awarded. If on the basis 
of State certification or the. infiltra- 
tion/inflow analysis, the Regional Ad- 
ministrator determines that possible 
excessive infiltration/inflow exists, an 
adequate sewer system evaluation 
survey and, if required, a rehabilita- 
tion program must be _ furnished, 
except as set forth in paragraph (c) of 
this section before grant assistance for 
step 2 or 3 can be awarded. A step 1 
grant may be awarded for the comple- 
tion of this segment of step 1 work, 
and, upon completion of step 1, grant 
assistance for a step 2 or 3 project (for 
which priority has been determined 
under § 35.915) may be awarded. 

(c) Exception. If the Regional Ad- 
ministrator determines that the treat- 
ment works would be regarded (in the 
absence of an acceptabie program of 
correction) as being subject to exces- 
sive infiltration/inflow, grant assist- 
ance may be awarded if the applicant 
establishes to the Regional Adminis- 
trator’s satisfaction that the treat- 
ment works project for which grant 
application is made will not be signifi- 
cantly changed by any subsequent re- 
habilitation program or will be a com- 
ponent part of any rehabilitated 
system. The applicant must agree to 
complete the sewer system evaluation 
and any resulting rehabilitation on an 
implementation schedule the State ac- 
cepts (subject to approval by the Re- 
gional Administrator), which shall be 
inserted as a special condition in the 
grant agreement. 

(d) Regional Administrator review. 
Municipalities may submit through 
the State agency the infiltration/ 
inflow analysis and, when appropriate, 
the sewer system evaluation survey to 
the Regional Administrator for his 
review at any time before application 
for a treatment works grant. Based on 
such a review, the Regional Adminis- 
trator shall provide the municipality 
with a written response indicating 
either his concurrence or nonconcur- 
rence. In order for the survey to be an 
allowable cost, the Regional Adminis- 
trator must concur with the sewer 
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system evaluation survey plan before 
the work is performed. 

§ 35.928 Requirements for an industrial 
cost recovery system. 


(a) The Regional Administrator 
shall approve the grantee’s industrial 
cost recovery system and the grantee 
shall implement and maintain it in ac- 
cordance with §35.935-15 and the re- 
quirements in §§35.928-1 through 
35.928-4. The grantee shall be subject 
to the noncompliance provisions of 
§ 35.955 for failure to comply. 

(b) Grantees awarded step 3 grants 
under regulations promulgated on 
February 11, 1974, or grantees who ob- 
tained approval of their industrial cost 
recovery systems before April 25, 1978, 
may amend their systems to corre- 
spond to the definition of industriai 
users in § 35.805 or to provide for sys- 
temwide industrial cost recovery under 
§ 35.928-1(2). 


§ 35.928-1 Approval of the industria] cost 
recovery system. 


The Regional Administrator may ap- 
prove an industrial cost recovery 
system if it meets the following re- 
quirements: 

(a) General. Each industrial user of 
the treatment works shall pay an 
annual amount equal to its share of 
the total amount of the step 1, 2, and 
3 grants and any grant amendments 
awarded under this subpart, divided 
by the number of years in the recov- 
ery period. An industrial user’s share 
shall be based on factors which signifi- 
cantly influence the cost of the treat- 
ment werks. Volume of flow shall be a 
factor in determining an industrial 
user’s share in all industrial cost recov- 
ery systems; other factors shall in- 
clude strength, volume, and delivery 
flow rate characteristics, if necessary, 
to insure that all industrial users of 
the treatment works pay a proportion- 
ate distribution of the grant assistance 
allocable to industrial use. 

(b) Industrial cost recovery period. 
The industrial cost recovery period 
shall be equal to 30 years or to the 
useful life of the treatment works, 
whichever is less. 

(c) Frequency of payment. Except as 
provided in § 35.928-3, each industrial 
user shall pay not less often than an- 
nually. The first payment by an indus- 
trial user shall be made not later than 
1 year after the user begins use of the 
treatment works. 

(da) Reserve capacity. If an industrial 
user enters into an agreement with 
the grantee to reserve a certain capac- 
ity in the treatment works, the user’s 
industrial cost recovery payments 
shall be based on the total reserved ca- 
pacity in relation to the design canpac- 
ity of the treatment works. If the dis- 
charge of an industrial user exceeds 
the reserved capacity in ~~ volume, 
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strength or delivery flow rate charac- 
teristics, the user’s industrial cost re- 
covery payment shall be increased to 
reflect the actual use. Ii there is no re- 
serve capacity agreement between the 
industrial user and the grantee, and a 
substantial change in the strength, 
volume, or delivery flow rate charac- 
teristics of an industrial user’s dis- 
charge share occurs, the user’s share 
shall be adjusted proportionately. 

(e) Upgrading and expansion. (1) If 
the treatment works are upgraded, 
each existing industrial user’s share 
shall be adjusted proportionately. 

(2) If the treatment works are ex- 
panded, each industrial user’s share 
shall be adjusted proporticnately, 
except that a user with reserved ca- 
pacity under paragraph (d) of this sec- 
tion shall incur no additional industri- 
al cost recovery charges unless the 
user’s actual use exceeded its reserved 
capacity. 

(g) Collection of indusirial cosi re- 
covery paymenis. Industrial cost recov- 
ery payments may be collected on a 
systemwide or on a vroject-by-project 
basis. The total amount collected from 
all industrial users on a systemwide 
basis shall equal the sum of the 
amounts which would be collected on 
a project-by-project basis. 

(h) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in- 
corporate the industrial cost recovery 
system. If the project is a regional 
treatment works accepting waste 
waters from other municipalities, the 
subscribers receiving waste treatment 
services from the grantee shall adopt 
industrial cost recovery systems in ac- 
cordance with section 204(bxi)(B) of 
the Act and §§ 35.928 through 35.928- 
4. These industrial cost recovery sys- 
tems shall also be incorporated in ap- 
propriate municipal legislative enact- 
ments or other appropriate authority 
of all municipalities contributing 
wastes to the treatment works. 

(i) Inconsistent agreements. The 
grantee may have pre-existing agree- 
ments which address (1) the reserva- 
tion of capacity in the grantee’s treat- 
ment works or (2) the charges to be 
collected by the grantee in providing 
waste water treatment services or re- 
serving capacity. The industrial cost 
recovery system shall take precedence 
over any terms or conditions of agree- 
ments or contracts between the grant- 
ee and industrial users which are in- 
consistent with the requirements of 
section 264(b)1)B) of the Act and 
these industrial cost recovery regulsa- 
tions. 


§ 35.928-2 Use of industrial cost recovery 
payments. 
(a) The grantee shall use industrial 
cost recovery payments received from 
industrial] users as follows: 
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(1) The grantee shall return 50 per- 
cent cof the amounts received from in- 
dustrial users, together with any inter- 
est earned, to the U.S. Treasury annu- 
ally. 

(2) The grantee shall retain 50 per- 
cent of the amount recovered from in- 
dustrial users. 

(i) A portion of the amounts which 
the grantee retains may be used to pay 
the incremental costs of administra- 
tion of the industrial cost recovery 
system. The incremental costs of ad- 
ministration are those costs remaining 
after deducting all costs reasonably at- 
tributable to the administration of the 
user charge system. The incremental 
costs shall be segregated from all 
other administrative costs of the 
grantee. 

ii) A minimum of 80 percent of the 
amounts the grantee retains after 
paying the incremental costs of admin- 
istration, together with any interest 
earned, shall be used for the allowable 
costs (see § 35.940) of any expansion, 
upgrading or reconstruction ci treat- 
ment works necessary to meet the re- 
quirements of the Act. The grantee 
shall obtain the written approval of 
the Regional Administrator before the 
commitment of the amounts retained 
for expansion, upgrading, or recon- 
struction. 

(iii) The remainder of the amounts 
retained by the grantee may be used 
as the grantee sees fit, except that 
they may not be used for construction 
of industrial pretreatment facilities or 
rebates to industrial users for costs in- 
curred in complying with user charge 
or industrial cost recovery require- 
ments. 

(b) Pending the use of industrial cost 
recovery payments, as described in 
paragraph (a) of this section, the 
grantee shall: 

(1) Invest the amounts received in 
obligations of the U.S. Government or 
in obligations guaranteed as to princi- 
pal and interest by the U.S. Govern- 
ment or any agency thereof; or 

(2) Deposit the amounts received in 
accounts fully collateralized by obliga- 
tions of the U.S. Government or any 
agency therecf. 


§ 35.928-3 Impiemeniaiion of the industri- 
al cost recovery system. 


(a) When a grantee’s industrial cost 
recovery system is approved, imple- 
mentation of the approved system 
shall become a condition of the grant. 

(b) The grantee shall maintain all 
records that are necessary to docu- 
ment compliance with these regula- 
tions. 


§ 35.928-4 Moratorium on industrial cosi 
recovery payments. 
(a) EPA does not require that indus- 


trial users defined in paragraphs (a) 
and (b) cf the definition in § 35.905 
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pay industrial cost recovery for 
charges incurred during the period 
after December 31, 1977, and before 
July 1, 1979. Any industrial cost recov- 
ery charges incurred for accounting 
periods or portions of periods ending 
before January 1, 1978, shall be paid 
by industrial users. These funds are to 
be used as described in § 35.928-2. 

(b) Grantees may either defer indus- 
trial cost recovery payments, or re- 
quire industrial users as defined in 
paragraphs (a) and (b) of the defini- 
tion in § 35.905 to pay industrial cost 
recovery payments for the period after 
December 31, 1977, and before July i, 
1979. If grantees require payment, the 
amount held by the municipality for 
eventual return to the U.S. Treasury 
under § 35.928-2(a)(1) shall be invested 
as required under § 35.928-2(b) uniil 
EPA advises how such sums shali be 
distributed. Grantees shall implement 
cor continue operating approved indus- 
trial cost recovery systems and main- 
tain their activities of monitoring 
flows, calculating payments due, and 
submitting bills to industrial users in- 
forming them of their current cr de- 
ferred obiigation. 

(c) Industrial users as defined in 
paragraphs (a) and (b) of the defini- 
tion in §35.905 who are served by 
grantees who defer payment during 
the 18-month period ending June 30, 
1879, shall make industrial cost recov- 
ery payments for that period in a 
lump sum by June 30, 1980, or in equal 
annual installments prorated from 
July 1, 1979, over the remaining indus- 
trial cost recovery period. 


§ 35.929 Requirements fer user 


system. 


The Regional Administrator shal! 
approve the grantee’s user charge 
system and the grantee shall irnple- 
ment and maintain it in accordance 
with § 35.935-13 and the requirements 
in §§35.929-1 through 35.929-3. The 
grantee shall be subject to the non- 
compliance provisions of § 35.965 for 
failure to comply. 


charge 


§ 35.929-1 
system. 


The Regional Administrator may ap- 
prove a user charge system based on 
either actual use under paragraph (a) 
of this section or ad valorem taxes 
under paragraph (b) of this section. 
The general requirements in §§ 35.929- 
2 and 35.929-3 must also be satisfied. 

(a) User charge system based on 
actual use. A grantee’s user charge 
system based on actual use (or esti- 
mated use) cf waste water treatment 
services may be approved if each user 
(or user class) pays its proportionate 
share of operation and maintenance 
(including replacement) costs of treat- 
ment works within the grantee’s serv- 
ice area, based on the user’s propor- 


Approval of the user charge 
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tionate contribution to the total waste 
water loading from all users (or user 
classes). To insure 2 proportional dis- 
tribution of operation and mainte- 
mance costs to each user (or user 
class), the user’s contribution shall be 
based on factors such as strength, 
volume, and delivery flow rate charac- 
teristics. 

(b) User charges based on ad veiorem 
taxes. A grantee’s user charge system 
(or the user charge system of a sub- 
scriber, i.e., a constituent community 
receiving waste treatment services 
from the grantee) which is based on 
ad valorem taxes may be epproved if it 
meets the requirements of paragraphs 
(b}(1) through (b)7) of this section. If 
the Regional Administrator deter- 
mines that the grantee did not have a 
Gedicated ad valorem tax system on 
December 27, 1977, meeting the re- 
quirements of paragraphs (b)1) 
through (bxX3) of this section, the 
grantee shall develop 2 user charge 
system based on actual use under 
§ 35.929-1(a). 

(1) The grantee (or subscriber) had 
in existence on December 27, 1977, a 
system of ad valorem taxes which col- 
lected revenues to pay the cost of op- 
eration and maintenance of waste 
water treatment works within the 
grantee’s service area and has contin- 
ued to use that system. 

(2) The grantee (or subscriber) has 
not previously obtained approval of a 
user charge system on actual use. 

(3) The system of ad valorem taxes 
in existence on December 27, 1977, was 
dedicated ad valorem tax system. 

(i) A grantee’s system will be consid- 
ered to be dedicated if the Regional 
Administrator determines that the 
system meets all of the following crite- 
ria: 

(A) The ad valorem tax system pro- 
vided for a separate tax rate or for the 
allocation of a portion of the taxes col- 
lected for payment of the grantee’s 
costs of waste water treatment ser- 
vices; 

(B) The grantee’s budgeting and ac- 
counting procedures assured that a 
specified portion of the tax funds 
would be used for the payment of the 
costs of operation and maintenance; 

(C) The ad valorem tax system col- 
lected tax funds for the costs of waste 
water treatment services which could 
not be or historically were not used for 
other purposes; and 

(D) The authority responsible for 
the operation and maintenance of the 
treatment works’ established the 
budget for the costs of operation and 
maintenance and used those specified 
amounts solely to pay the costs of op- 
eration and maintenance. 

(ii) A subscriber’s system based on 
ad valorem taxes will be considered to 
be dedicated if a contractual agree- 
ment or a charter established under 


State law existed on December 27, 
1977, which required the subscriber to 
pay its share of the cost of waste 
water treatment services. 

(4) A user charge system funded by 
dedicated ad valorem taxes shall es- 
tablish, as a minimum, the classes of 
users listed below: 

(i) Residential users, including 
single-family and multifamily dwell- 
ings, and small nonresidential users, 
including nonresidential commercial 
and industrial users which introduce 
no more than the eauivalent of 25,000 
gallons per day of domestic sanitary 
wastes to the treatment works; 

(ii) Industrial and commercial users: 

(A) Any nongovernmental user of 
publicly owned treatment works which 
discharges more than 25,060 gallons 
per day (gpd) of sanitary waste; or a 
volume of process waste, or combined 
process and sanitary waste, equivalent 
to 25,000 gpd of sanitary waste. The 
grantee, with the Regional Adminis- 
trator’s approval, shall define the 
strength of the residential discharges 
in terms of parameters including, as a 
minimum, biochemical oxygen 
demand (BOD) and suspended solids 
(SS) per volume of flow. Dischargers 
with a volume exceeding 25,000 gpd or 
the weight of BOD or SS equivalent to 
that weight found in 25,000 gpd of 
sanitary waste are considered industri- 
al users. 

(B) Any nongovernmental user of a 
publicly owned treatment works which 
discharges wastewater to the treat- 
ment works which contains toxic pol- 
lutants or poisonous solids, liquids, or 
gases in sufficient quantity either 
singly or by interaction with other 
wastes, to contaminate the sludge of 
any municipal systems, or to injure or 
to interfere with any sewage treat- 
ment process, or which constitutes a 
hazard to humans or animals, creates 
a public nuisance, or creates any 
hazard in or has an adverse effect on 
the waters receiving any discharge 
from the treatment works. 

(iii) Users which pay no ad valorem 
taxes or receive substantial credits in 
paying such taxes, such as tax exempt 
institutions or governmental users, but 
excluding publicly owned facilities 
performing local governmental func- 
tions (e.g., city office building, police 
station, school) which discharge solely 
domestic wastes. 

(5) The grantee must be prepared to 
demonstrate for the Regional Admin- 
istrator’s approval that its system of 
evaluating the volume, strength, and 
characteristics of the discharges from 
users or categories of users classified 
within the subclass of small nonresi- 
dential users is sufficient to assure 
that such users or the average users in 
such categories do not discharge 
either toxic pollutants or more than 
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the equivalent of 25,000 gallons per 
day of domestic wastewater. 

(6) The ad valorem user charge 
system shall distribute the operation 
and maintenance costs for all treat- 
ment works in the grantee’s jurisdic- 
tion to the residential and small non- 
residential user class, in proportion to 
the use of the treatment works by this 
class. The proportional allocation of 
costs for this user class shall take into 
account the total waste water loading 
of the treatment works, the constitu- 
ent elements of the wastes from this 
user class and other appropriate fac- 
tors. The grantee may assess one ad 
valorem tax rate to this entire class of 
users or, if permitted under State law, 
the grantee may assess different ad va- 
lorem tax rates for the subclass of 
residential users and the subclass of 
small nonresidential users provided 
the operation and maintenance costs 

re distributed proportionately be- 
tween these subclasses. 

(71) Each member of the industrial 
and commercial user class described 
under paragraph (b)(4)(ii) of this sec- 
tion and of the user class which pays 
no ad valorem taxes or receives sub- 
stantial credits in paying such taxes 
described under paragraph (b)(4)¢iii) 
of this section shall pay its share of 
the costs of operation and mainte- 
nance of the treatment works based 
upon charges for actual use (in accord- 
ance with §35.929-1(a)). The grantee 
may use its ad valorem tax system to 
collect, in whole or in part, those 
charges from members of the industri- 
al and large commercial class where 
the following conditions are met: 

(i) A portion or all of the ad valorem 
tax rate assessed to members of this 
class has been specifically designated 
to pay the costs of operation and 
maintenance of the treatment works, 
and that designated rate is uniformly 
applied to all merabers of this class: 

(ii) A system of surcharges and re- 
bates is employed to adjust the rev- 
enues from the ad valorem taxes col- 
lected from each user of this class in 
accordance with the rate designated 
under paragraph (b)(7)(i) of this sec- 
tion, such that each member of the 
class pays a total charge for its share 
of the costs of operation and mainte- 
nance based upon actual use. 


§ 35.929-2 General requirements for all 
user charge systems. 


User charge systems based on actual 
use under § 35.929-1(a) or ad valorem 
taxes under §35.929-1(b) shall also 
meet the following requirements: 

(a) Initial basis for operation and 
maintenance charges. For the first 
year of operation, operation and main- 
tenance charges shail be based upon 
past experience for existing treatment 
works or some other method that can 
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be demonstrated to 3e apprepriate to 
the level and type of services provided. 

(b) Biennial review of operation and 
maintenance charges. The grantee 
shali review not less often than every 
2 years the waste water contribution 
of users and user classes, the total 
costs of operation and maintenance cof 
the treatment works, and its approved 
user charge system. The grantee shall 
revise the charges for users or user 
classes to accomplish the following: 

(1) Maintain the proportionate dis- 
tribution of operation and 
mance costs among users 
classes as required herein; 

(2) Generate sufficient revenue to 
pay the total operation and mainte- 
nance costs necessary to the proper 
operation and maintenance (including 
replacement) of the treatment works; 
and 

(3) Apply excess revenues collected 
from a2 class of users te the costs of cp- 
eration and maintenance attributable 
to that class for the next year and 
adjust the rate accordingly. 

(c) Toxic pollutants. The user charge 
system shali provide that each user 
which discharges any toxic pollutants 
which cause an increase in the cost’ of 
managing the effluent or the sludge of 
the grantee’s treatment works shall 
pay for such increased costs. 

(d) Charges for operation and main- 
tenance for extraneous flows. The user 
charge system shall provide that the 
costs of operation and maintenance 
for all flow not directiy attributable to 
users (i.e., infiltration/inflow) be dis- 
tributed among all users of the gran- 
tee’s treatment works system based 
upon either of the following: 

(1) In the same manner that it dis- 
tributes the costs ef operation and 
maintenance among users (or user 
classes) for their actual use, or. 

(2) Under a system which uses one 
of any combination of the following 
factors on a reasonable basis: 

(i) Flow volume of the users; 

(ii) Land area of the users; 

(iii) Number of hookups or 
charges to the users; 

(iv) Property valvation of the users, 
if the grantee has a user charge 
system based on ad valorem taxes ap- 
proved under §.35.929-1(b). 

{e) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in- 
corporate the user charge system. If 
the project is a regional treatment 
system accepting waste waters from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shail adopt user 
charge systems in accordance with sec- 
tion 204(b)(1)A) of the Act and 
§§ 35.929 through 35.929-3. These user 
charge systems shall also be incorpo- 
rated in appropriate municipal legisia- 
tive enactments or other appropriate 
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authority of all municipalities contrib- 
uting wastes to the treatment works. 

(f) Notification. Each user charge 
system must provide that each user be 
notified, at least annuaily, in conjunc- 
tion with a regular bill, of the rate and 
that portion of the user charges or ad 
valorem taxes which are attributabie 
to waste water treatment services. 

(g) Inconsistent agreemenis. The 
grantee may have preexisting agree- 
ments which address: (1) the reserva- 
tion of capacity in the grantee’s treat- 
ment works, or (2) the charges to be 
collected by the grantee in providing 
wastewater treatment services or re- 
serving capacity. The user charge 
system shall take precedence over any 
terms or conditions of agreements or 
contracts between the grantee and 
users (including industrial users, spe- 
cial districts, other municipalities, or 
Federal agencies or _ installations) 
which are inconsistent with the re- 
quirements of section 204 (b)(1)(A) of 
the Act and these regulations. 

th) Costs of pretreatment program. A 
user charge system submitted by a 
municipality with an approved pre- 
treatment program shall provide that 
the costs necessary to carry cut the 
program and to comply with any ap- 
plicable requirements of section 405 of 
the Act and related regulations are in- 
cluded within the costs of operation 
and maintenance of the system and 
paid through user charges, or are paid 
in whole or in part by other identified 
sources of funds. 


§ 35.829-3 Implementation 
charge system. 


(a} When a grantee’s user charge 
system is approved, implementation of 
the approved system shall become a 
condition of the grant. 

(b) The grantee shall maintain such 
records as are necessary to document 
compliance with these regulations. 

(c) Appendix B to this subpart con- 
tains guidelines with illustrative exam- 
ples cf acceptable user charge systems. 

(d) The Regional Administrator may 
review, no more often than annually, a 
grantee’s user charge system te assure 
that it continues to meet the reguire- 
ments of §§ 35.929-1 through 35.929-3. 


of the user 


§ 35.930 


The Regional Administrator’s ap- 
proval of an application or amend- 
ments to it through execution of a 
grant agreement (including a grant 
amendment), in accordance with 
§ 30.345 of this subchapter, shall con- 
stitute a contractual obligation of the 
United States for the payment of the 
Federal share of the allowable project 
costs, as determined by the Regional 
Administrator. Information about the 
approved project furnished in accord- 
ance with § 35.920-3 shall be consid- 


Award of grant assistance. 
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ered incorporated in the grant agree- 
ment. 


§ 35.930-1 Types of projects. 


(a) The Regional Administrator is 
authorized to award grant assistance 
for the following types of projects: 

(1) Step 1. A facilities plan and relat- 
ed step 1 elements (see § 35.920-3(b)), 
if he determines that the applicant 
has submitted the items required 
under § 35.920-3(a); 

(2) Step 2. Construction drawings 
and specifications, if he determines 
that the applicant has submitted the 
items required under § 35.920-3(b); 

(3) Step 3. Building and erection of a 
treatment works, if he determines that 
the applicant has submitted the items 
required under § 35.920-3(c); or 

(4) Step 2 & 3. A combination of 
design (step 2) and construction (step 
3) for a treatment works (see § 35.909) 
if he determines that the applicant 
has submitted the items required 
under § 35.920-3(d). 

(b) The Regional Administrator may 
award Federal assistance by a grant or 
grant amendment from any allotment 
or resllotment available ‘to a State 
under § 35.910 et seq. for payment of 
100 percent of the cost of construction 
of treatment works required to train 
and upgrade waste treatment works 
operations and maintenance personnel 
and for the costs of other operator 
training programs. Costs of other op- 
erator training programs are limited 
to mobile training units, classroom 
rental, specialized instructors, and in- 
structional material, under section 
109(b) of the Act. 

(1) Where a grant is made to serve 
two or more States, the Administrator 
is authorized to make an additional 
grant for a supplemental facility in 
each State. The Federal funds award- 
ed under section 109(b) to any State 
fer all training facilities or programs 
shall not exceed $500,000. 

(2) Any grantee who received a grant 
under section 109(b) before December 
27, 1977, is eligible to have the grant 
increased by funds made available 
under the Act, not to exceed 100 per- 
cent of eligible costs. . 


§ 35.939-2 Grant amount. 


he grant agreement shall set forth 
the amount of grant assistance. The 
grant amount may not exceed the 
amount of funds available from the 
State allotments and reallotments 
under § 35.910 et seq. Grant payments 
will be limited to the Federal share of 
allowable project costs incurred within 
the grant amount or any increases ef- 
fected through grant amendments (see 
§ 35.955). 


§ 35.930-3 Grant term. 


The grant agreement shall establish 
the period within which the project 
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must be completed, in accordance with 
§ 30.345-1 of this chapter. This time 
period is subject to extension for ex- 
cusable delay, at the discretion of the 
Regional Administrator. 


§ 35.930-4 Project scope. 


The grant agreement must define 
the scope of the project for which 
Federal assistance is awarded under 
the grant. The project scope must in- 
clude a step or an identified segment. 
Grant assistance may be awarded for a 
segment of step 3 treatment works 
construction, when that segment in 
and of itself does not provide for 
achievement of applicable effluent dis- 
charge limitations, if: 

(a) The segment is to be a compo- 
nent of an operable treatment works 
which will achieve the applicable ef- 
fluent discharge limitations; and 

(b) A commitment for compietion of 
the entire treatment works is submit- 
ted to the Regional Administrator and 
that commitment is reflected in a spe- 
cial condition in the grant agreement. 


§ 35.930-5 Federal share. 


(a) General. The grant shall be 75 
percent of the estimated total cost of 


construction that the Regional Admin- - 


istrator approves in the grant agree- 
ment, except as otherwise provided in 
paragraphs (b) and (c) of this section 
and in §§ 35.925-15, 35.925-16, 35.925- 
17, 35.930-1(b), and paragraph 10 of 
appendix A. 

(b) Innovative and alternative tech- 
nology. In accordance with § 35.908(b), 
the amount cof any step 2, step 3, or 
step 243 grant assistance awarded 
from funds allotted for fiscal years 
1979, 1980, and 1981 shall be 85 per- 
cent of the estimated cost of construc- 
tion for those eligible treatment works 
or significant portions of them that 
the Regional Administrator deter- 
mines meet the criteria for innovative 
or alternative technology in appendix 
BE. These grants depend on the avail- 
ability of funds from the reserve 
under §35.915-1(b). The proportional 
State contribution.to the non-Federal 
share of construciion costs for 85-per- 
cent grants must be the same as or 
greater than the proportional State 
contribution (if any) to the non-Feder- 
al share of eligible construction costs 
for all treatment works which receiv 
75-percent grants in the State. 

(c) Modification and replacement of 
innovative and alternative projects. In 
accordance with § 35.908(c) and proce- 
dures published by EPA, the Regional 
Administrator may award grant assist- 
ance to fund 100 percent of the eligi- 
ble costs of the modification or re- 
placement of any treatment works 
constructed with grant assistance 
based upon a Federal share of 85 per- 
cent under paragraph (b) of this sec- 
tion. 


§ 35.930-6 Limitation on Federal share. 


The grantee must exert its best ef- 
forts to perform the project work as 
specified in the grant agreement 
within the approved cost ceiling. If at 
any time the grantee believes that the 
costs which it expects to incur in the 
performance of the project will exceed 
or be substantially less than the previ- 
ously approved estimated total project 
costs, the grantee must notify the Re- 
gional Administrator and the State 
agency promptly in writing. As soon as 
practicable, the grantee must give the 
revised estimate of total cost for the 
performance of the project (see 
§ 30.900 of this subchapter). Delay in 
submission of the notice and excess 
cost information may prejudice ap- 
proval of’an increase in the grant 
amount. The United States shall not 
be obligated to pay for costs incurred 
in excess of the approved grant 
amount or any amendment to it until 
the State has approved an increase in 
the grant amount from available allot- 
ments under § 35.915 and the Regional 
Administrator has issued a written 
grant amendment under § 35.955. 


§ 35.935 Grant conditions. 


In addition to the EPA general grant 
conditions (subpart C and appendix A 
to part 30 of this subchapter), each 
treatment works grant shall be subject 
to the following conditions: 


§ 35.935-1 Grantee responsibilities. 


(a) Review or approval of project 
plans and specifications by or for EPA 
is for administrative purposes only 
and does not relieve the grantee of its 
responsibility to design, construct, op- 
erate, and maintain the treatment 
works described in the grant applica- 
tion and agreement. 

(b) By its acceptance of the grant, 
the grantee agrees to complete the 
treatment works in accordance with 
the facilities plan, plans and specifica- 
tions, and related grant documents ap- 
proved by the Regional Administrator, 
and to maintain and operate the treat- 
ment works to meet the enforceable 
requirements of the Act for the design 
life of the treatment works. The Re- 
gicnal Administrator is authorized to 
seek specific enforcement or recovery 
of funds from the grantee, or to take 
other appropriate action (see § 35.965), 
if he determines that the grantee has 
failed to make good faith efforts to 
meet its obligations under the grant. 

(c) The grantee agrees to pay, pursu- 
ant to section 204(a(4) of the Act, the 
non-Federal costs of treatment works 
construction associated with the proj- 
ect and commits itself to complete the 
construction of the operable treat- 
ment works and complete waste treat- 
ment system (see definitions in 
§ 35.905) of which the project is a part. 
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(d) The Regionai Administrator may 
include special conditions in t pow grant 
or administer this subpart in the 
manner which he determines most a ap- 
propria te to coordinate with, restate 
or enforce NPDES permit terms poe 
schedules. 
§ 35.935-2 

The grantee and party to any suba- 
greement must comply with the appli- 
cable provisio ons Of §§ 35.935 through 

35.939 with respect to procurement for 
step 1, 2, or 3 work. The Regional Ad- 
ministrator will cause appropriate 
review of grantee procurement to be 
made, 


Procurement. 


§35.935-3 Property. 

(a) The grantee must comply with 
the property provisions: of § 30.810 et 
seq. of this subchapter with respect to 
all property (real and personal) ac- 
quired with project funds. 

(o) With respect to real property (in- 
cluding easements) acquired in connec- 
tion with the project, whether such 
property is acquired with or in antici- 
pation of EPA grant assistance or 
solely with funds furnished by the 
grantee or others: ¢ 

(1) The acquisition must be conduct- 
ed in accordance with part 4 of this 
chapter; = 

(2) Any displacement of a person by 
or as a result of any acquisition of the 
real property shall be conducted under 
the applicable provisions of part 4 of 
this chapter; and 

(3) The grantee must obtain (before 
initiation of step 3 construction), and 
must thereafter retain, a fee simple or 
such estate or interest in the site of a 
step 3 project, and rights of access, as 
the Regional Administrator finds suf- 
ficient to assure undisturbed use and 
possession for the purpose of construc- 
tion and operation for the estimated 
life of the project. If a step 3 preject 
serves more than one municipality, 
the grantee must insure that the par- 
ticipating municipalities have, or will 
have before the initiation of step 3 
construction, such interests or rights 
in land as the Regional Administrator 
finds sufficient to assure their undis- 
turbed utilization of the project site 
for the estimated life of the project. 

(tc) With respect to real property ac- 
quired with EPA grant assistance, the 
grantee must defer acquisition of such 
property until approval of the Region- 
al Administrator is obtained under 

§ 35.940-3. 


§ 35.935-4 Step 2+3 projects. 


A grantee which has received step 
24+3 grant assistance must make sub- 
mittals required by § 35.$20-3(c), to- 
gether with approvable user charge 
and industrial cost recovery systems 
and a preliminary plan of operation. 
The Regional Administrator shall give 
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written approval of these subm 
before advertising f ids 

3 construct 

project. The cost of step 3 

ed before such approval i 

ble. Failure to make tl 

tals as reoul 
sanctions under § § 


§ 35.965 


Davis-Bacon 


consult with the Reg 
tor concerning compli 
Bacon and other 

in § 30.415 et se 


3 


§ 35.935-6 Equal employ meni 
Contracts involving st 

of $10,006 or more ar 

employ meni OpE 

piso r | 


35.935-7 Access 

The 
and State repre 
access to-the pro 
is in preparatio 
grantee must provide 
for access and 
must allow 
ter, the Comp 
United States, 
any authorized ren 

access to any His 
reports, pane ES 
the con anor 
the project for f 

audit, examin 
and transcript 
insure that a ronare 3% 
will eoagutiie access ‘to the p 
sites, documents, and 
§§ 30.605 and 30.805 of ¢ 
clause 9 of appendix C 5 U 
part, and ciause 19 0 of appendix C-2 | 
this subpart. 


grantee must 


roller 
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tha 
Usi® 


§35.935-8 Super 
In the case of any profect invol 

step 3, the grantee will 

maintain competent and adequat 

gineering supervisi on @i in 

of the project to ensur 

struction ce to with 

plans and specifications. 


vision, 


§ 35.935-9 Project initiation and compie- 


tion. 


(a) The grantee agrees to 
tiously initiate and complete tk 
1, 2, or 3 project, or cause it to 
structed and completed, in audi nc 


with the 
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grant agreem 
the wo 


nt and applica- 


—— uding oject progress 
i approved by the Regional 
Administrator. Failure of the grantee 
omplete step 


ect construction may 
ment or termination of 


extensior 
modify 


blished 


may defer 


yr termina tion 


tional months 


Copies of contract documents. 


eegeicns to the notification te 
t changes under §3 
a grantee must aera 
the Regional Administrator 
any prime contract or modi- 
mn of it and of revisions to plans 
and specifications. 


Project changes 
ddilion to the notification of 
ania cr eg under 
of this chapter, the Region- 
es ator’s and (where neces- 
sary) the State agency’s prior written 
approval is required for: 
(1) Project changes which may— 
(i) Substantially alter the design and 
scope of the project; 
(ii) Alter the type of treatment to be 
provided; 
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(iii) Substantially alter the location, 
size, capacity, or quality of any major 
item of equipment; or 

(iv) Increase the amount of Federal 
funds needed to complete the project. 


However, prior EPA approval is not re- 
quired for changes to correct minor 
errors, minor changes, or emergency 
changes; and 

(2) Subagreement amendments 
amounting to more than $100,000 for 
which EPA review is required under 
8§ 35.937-6(b) and 35.938-5 (d) and (g). 

(b) No approval cf a project change 
under § 30.900 of this chapter shall ob- 
ligate the United States to any in- 
crease in the amount of the grant or 
grant payments unless a grant in- 
crease is also approved under § 35.955. 
This does not preclude submission or 
consideration of a request for a grant 
amendment under §30.900-1 of this 
chapter. 


§ 35.835-12 Operation and maintenance. 


(a) The grantee must make provision 
satisfactory to the Regional Adminis- 
rator for assuring economic and effec- 
tive operation and maintenance of the 
treatment works in accordance with a 
tan of operation approved by the 
State water pollution control agency 
er, @S appropriate, the interstate 
agency. 

(bo) As a minimum, the plan shall in- 
clude provision for: 

(1) An. operation and maintenance 
manual for each facility; 

(2) An emergency operating and re- 
sponse program; 

(3) Properly trained management, 
operation and began ce personnel; 

(4) Adequai udget for operation 
and jaleieniaane 

(5) Operational reports; 

(6) Provisions for laboratory testin 
and monitoring adequate to eiaerobae 
and ‘effluent characteristics 
ind removal efficiencies as specified in 
he terms and conditions eof the 
NPDES permit; 

(7) An operation and maintenance 
program for the sewer system. 

(c) Except. as provided in paragraphs 
(ad) and (e) of this section, the Region- 
al Administrator shall not pay— 

(1) More than 50 percent of the Fed- 
eral share of any step 3 project unless 
the grantee has furnished a draft of 
the operation and maintenance 

1anual for review, or adequate evi- 
dence sd timely dev elopm ent of such a 
draft; 

(2) aioe than 90 percent of the Fed- 
eral share unless the grantee has fur- 
nished a satisfactory final operation 
and maintenance manual. 

{d) In projects where segmenting of 
an operable treatment works has oc- 
curred, the Regional Administrator 
shall not pay— 

(1) More than 50 percent of the Fed- 
eral share of the total of all interde- 


influent 
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pendent step 3 segments unless the 
grantee has furnished a draft of the 
operation and maintenance manual 
for review, or adequate evidence of 
timely development of such a draft, or 

(2) More than $90 percent of the Fed- 
eral share of the total of all interde- 
pendent step 3 segments unless the 
grantee has furnished a satisfactory 
final operation and maintenance 
manual. 

(e) In multiple facility projects 
where an element or elements of the 
treatment works are operable compo- 
nents and have been completely con- 
net and placed in operation by 
the grantee, the Regional Administra- 
tor shall not make any additional step 
3 payment unless the operation and 
maintenance manual (or those por- 
tions associated with the operating 
elements of the treatment works) sub- 
mitted by the grantee has been ap- 
proved by the Regional Administrator. 


§ 35.9235-13 Submission and approval of 
user charge systems. 

The grantee shall obtain the approv- 
al of the Regional Administrator of its 

system of user charges. (See also 
§ "35.9 229 et seq.) 

(a) Step 3 grant ass 
under regulations promulgated on Feb- 
ruary 1i1, 1974, (1) Except as para- 
graph (a2) of this section provides, 
the grantee must obtain the Regional 
Adininistrater’s approval of its system 
of user charges based on actual use 
which complies with § 35.929-i(a). The 
Regional Administr ator shail not pay 
more than 50 percent of the Federal 
share of any step 3 project unless the 
grantee has submitted adequate evi- 
dence of timely development of its 
System of user charges nor shall the 
Regional Administrator pay more 
than 80 percent of the Federal share 
unless he has approved the system. 

(2) A grantee which desires approval 
of a user charge system ‘based on ad 
valorem taxes in accordance with 
§ 35.929-1¢b) shall submit to the Re- 
gional Administrator by July 24, 1978 
evidence of compiiance of its system 
with the criteria in § 35.929-1 (b)(1) 
through (b)(3). As soon as peossibie, 
the Regional _Acministrator shall 
advise the gra. e if the system com- 
plies with § 35. -1 (b1). The Re- 
gional Administ trator’s determination 
may be appealed in acceordance with 
Subpart J, “Disputes,” of part 30 of 
this subchapter. 

(i) Grantees whose ad valorem tox 
systems meet the criteria of § 35.929-1 
(6X1) through (63). Any step 3 pay- 
ments held by the Regional Adminis- 
trator at 50 percent or 80 percent for 
failure to comply with the reauire- 
ment for development of a_user charge 
system shall be released. However, the 
grantee shall obtain approval of its 
user charge system by June 30, 1979 or 


istance awarded 


no further payments will be made 
until the sytem is approved and the 
grants may be terminated or annulled. 

(ii) Grantees whose ad valorem tax 
systems do not meet the criteria of 
§ 35.929-1 (61) through (63). Step 3 
grants will continue to be adminis- 
tered in accordance with paragraph 
(a\(1) of this section. 

(b) Step 3 grant assistance awarded 
after April 24, 1978, but before July 1, 
1379. The grantee must obtain approv- 
al of its user charge system based on 
actual use or ad valorem taxes before 
July 1, i979. The Regional Administra- 
tor may not make any payments on 
these grants, may terminate or annul 
these grants, and may not award any 
new step 3 grants to the same grantee 
after June 30, 1979, if the user charge 
system has not been approved. The 
Regional Administrator shall approve 
the grantee’s user charge or ad va- 
lorem tax rates and the ordinance re- 
quired under §35.929-2(e) and the 
grantee shall enact them before the 
treatment works constructed with the 
grant are placed in operation. 

(c) Step 2 grant assistance awarded 
after June 30, 1979. The Regional Ad- 
ministrator may not award step 3 
grant assistance unless he has ap- 
proved the user charge system based 
on actual use or ad valorem taxes. The 
Regional Administrator shall approve 
the grantee’s user charge or ad va- 
lorem tax rates and the ordinance re- 
quired under §35.929-2(e) and the 
grantee shall enact them before the 
treatment works constructed with the 
grant are placed in operation. : 


§ 35.9235-14 Final inspection. 


The grantee shall notify the Region- 
ai Administrator through the State 
agency of the completion of step 3 
project construction. The Regional 
Administrator shall cause final inspec- 
tion to be made within 60 days of the 
receipt of the notice. When -final in- 
spection is completed and the Region- 
al Administrator determines that the 
treatment works have been satisfacto- 

rily constructed in accordance with 
the grant agreement, the grantee may 
make a request for final payment 
under § 35.945(e). 


§ 35.935-15 Submission and approval of 
industrial cost recovery system. 


The grantee shail obtain the approv- 
al of the Regional Administrator of its 
system of industrial cost - recovery. 
(See also § 35.928 et seq.) 

(a) Step 3 grant assistance awarded 
under regulations promulgated on Feb- 
ruary 11, 1974. (1) The grantee must 
obtain the approvai of the Regional 
Administrator for the system of indus- 
trial cost recovery (see § 35.928 et seq). 
The Regional Administrator shall not 
pay more than 50 percent of the Fed- 
eral share of any step 3 project unless 
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the grantee has submitted adequate 
evidence of timely development of its 
system of industrial cost recovery nor 
shall the Regional Administrator pay 
more than 80 percent of the Federal 
share unless he has approved the 
system, 

(2) Payments of grantees held under 
paragraph (a)(1) of this section shall 
be released after April 25, 1978. How- 
ever, the grantee shall obtain approval 
of its industrial cost recovery system 
by June 30, 1979, or no further pay- 
ments wiil be made until the system is 
approved. 

(bo) Step 3 grant assistance awarded 
after April 24, 1978, but before July 1, 
1979. The grantee must obtain approv- 
al of its industrial cost ‘recovery 
system under these regulations, except 
for the ordinance and rates, before 
July 1, 1979. The Regional Administra- 
tor shall not make any payments on 
these grants and shall not award any 
new step 3 grants to the same grantee 
after June 30, 1979, if the industrial 
cost recovery system, except for the 


ordinance and rates, has not been ap-. 


proved. The grantee shall enact the 
ordinance required under § 35.928-1(h) 
and submit the ordinance and indus- 
trial cost recovery system rates to the 
Regional Administrator who must ap- 
prove the ordinance before the treat- 
ment works aré placed in operation. 

(c) Step 3 grant assistance awarded 
after June 30, 1979. The grantee must 
obtain the Regional Administrator’s 
approval of the industrial cost recov- 
ery system under these regulations, 
except for the ordinance and rates, 
before grant award. The grantee shall 
enact the ordinance required under 
§ 35.928-1(h) and submit the ordinance 
and industrial cost recovery system 
rates to the Regional Administrator 
who must approve the ordinance 
before the treatment works are placed 
in operation. : 


§ 35.935-16 Sewer vse ordinance and eval- 
uation/rehabilitation program. 


(a) The grantee must obtain the ap- 
proval of the Regional Administrator 
of its sewer use ordinance under 
§ 35,927-4 

(b) Except as provided in paragraphs 
(c) and (d) of this section, the Region- 
al Administrator shall not pay more 
than 80 percent of the Federal share 
of any step 3 project unless he has ap- 
proved the grantee’s sewer use ordi- 
nance, and the grantee is complying 
with the sewer system evaluation and 
rehabilitation schedule incorporated 
in the grant agreement under § 35.927- 
5. 

(c) In projects where segmenting of 
an operable treatment works has oc- 
curred, the Regional Administrator 
shall not pay more than 80 percent of 
the Federal share of the totai of all in- 
terdependent step 3 segments unless 
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he has approved the grantee’s sewer 
use ordinance and the ¢ grantee is com- 
plying with the sewer s m evalua- 
tion and rehabilitation sche: edule incor- 
porated in the grant agreement under 
§ 35.927-5. 

(d) In miulitple facility projects 
where an element or eciements of the 
reatment works are operable compo- 
nents and have been completely con- 
structed and placed in ops : 
the grantee, the Regional! 
tor shall not make any addit 
3 payment uniess he has 
grantee’s sewer use ordi 
grantee is complying 
system evaluation and rehabil 
schedule pa tcpesgel 3 Han rg 
agreement under § 35.927-5. 

§ 35.935-17 Training faciiity. 

If assistance has been provided foi 
the construction of a treatment wo 
required to train and upgrade w 
treatment personnel ww sap 8§ 35. 930- 
l(b) and 35.920-3(e), the > grantee must 
operate the treatment ames 
training facility for a period of a ast 
10 years after construction is complet- 
ed. 


§ 35.935- 


A grantee must com 
plicable value engi 
ments of § 35.926. 


i8 Value engineering. 
with the ap 


require- 


§ 35.935-19 Municipal 
gram, 
The grantee must o 
by the Regional Administ 
municipal pretreatment 
get with part 403 o 
. Prior to granting such prov val, 
the Regional Administrator at 
pay more than 99 percent of tt 
eral share of any ste; 
of step 3 work under 
0 awarded after Oct 
xcept that for any suc 
ae awarded before 
1980, the Regional Ad 
continue grant payme 
mines that significa gress has 
been made (and is likely to continue 
toward the development cf ar 
able pretreatment program 
withholding of grant paymer 
not be in the best interest 
ing the environment, 


pretreatment pro- 


8: 35.935-20 Innovative processes and tech- 
niques. 


If the grantee receives 85- 
grant assisiamce for innovatis 
esses and techniques, the fo 
conditions apply during the 
period following completion 
struction: 

(a) The pas shall. permit 
personnel and EPA designated 
tractors to via sit and inspect t he t treat 
ment works at any reasonable time 
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order to review the operation of the 
innovative processes or techniques. 

(b) If the Regional Administrator re- 
quests, the grantee will provide EPA 
with a brief written report on the con- 
struction, operation, and costs of oper- 


ation of the innovative processes or 
techniques. 


§ 35.936 Procurement. 


5.936 through : 5.939 set forth 

“and mi or standards for 

nent of architectural or engi- 

services as defined in § 35.937 

uction contracts as de- 

cr ibed in 835.9 $38 by grantees under 

all steps of grants for construction of 

treatmer it Acquisition of real 

rty shall be conducted in accord- 

ance with part 4 subpart F of this 

chapter. Other procurements of goods 

and services shall be conducted in ac- 

cordance with the provisions of part 
33 Of this subchapter. 

(b) This subpart does not apply to 
work beyond the scope of the project 
fer which grant assistance is awarded 
(i.e., ineligible work). 


works. 


Definitions. 

§§ 35.936 through 35.939, 
the oo words and terms shall 
have the meaning set forth below. All 
terms “ie defined herein shall have 
the meaning given to them in § 39.135 


° 


of this subchapter, and in § 35.905. 

(a) Grant agreement. The written 
agreement and amendments thereto 
between EPA and a grantee in which 
the terms and conditions governing 
the grant are stated and agreed to by 
both ps artie Ss under § 30.345 of this sub- 
_ pter. 

b) Subagreement A written agree- 
ment between an EPA grantee and an- 
other party (other than another 

ncy) and any tier of agree- 


§ 35.936-1 


As used in 


public age 
ment thereunder for the furnishing of 
services, supplies, or equipment neces- 
sary to complete the project for which 
grant was awarded, including con- 
tracts and subcontracts for persona 
and professional services, agreements 
with consultants and purchase orders, 
but excluding employment agreements 
subject to State or local personnel sys- 
tems. (See §§ 35.937-12 and 35.938-9 re- 
garding subcontracts of any tier under 
prime contracts for architectural or 
engineering services or construction 
awarded by — grantee—generally ap- 
plicable only to subcontracts in excess 
of $10,000.) ; 
(ce) Contractor. A party to whom a 
subagreement is awarded, 
¢ a> Grantee. Any municipality which 
sire rawar ded a grant for construc- 
@ treatment works under this 
subp In addition, where appropri- 
ate in §§ 35.936 through 35.939, grant- 
may also refer to an applicant for a 
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§ 35.936-2 Grantee procurement systems; 
State or local law. 


(a) Grantee procurement systems. 
Grantees may use their own procure- 
ment systems and procedures which 
meet applicable requirements of State, 
territorial, or local laws and ordin- 
ances to the extent that these systems 
and procedures do not conflict with 
the minimum requirements of this 
subchapter. 

(b) State or local law. The Regional 
Administrator will generally rely on 2 
grantee’s determination regarding the 
application of State or local law to 
issues which are primarily determined 
by such law. The Regional Administra- 
tor may request the grantee to furnish 
a written legal opinion adequately ad- 
dressing any such legal issues. The Re- 
gional Administrator will accept the 
grantee’s determination unless he 
finds that it does not have a rational 
basis. 

(c) Preference. State or local laws, or- 
dinances, regulations or procedures 
which effectively give local or in-State 
bidders or proposers preference over 
other bidders or proposers shall not be 
employed in evaluating bids or propos- 
als for subagreements under a grant. 


§ 35.936-3 Competitien. 


EPA’s policy is to encourage free 
and open competition appropriate to 
the type of project work to be per- 
formed. 


§ 35.936-4 Profits. 


Only fair and reasonable profits may 
be earned by contractors in subagree- 
ments under EPA grants. See § 35.937- 
7 for discussion of profits under nego- 
tiated subagreements for architectural 
or engineering services, and § 35.938- 
5(f) for discussion of profits under ne- 
gotiated change orders to construction 
contracts. Profit included in a formal- 
ly advertised, competitively bid, fixed 
price construction contract awarded 
under § 35.938 is presumed reasonable. 


§ 35.936-5 Grantee responsibility. 


(a) The grantee is responsible for 
the administration and successful ac- 
complishment of the project for which 
EPA grant assistance is awarded. The 
grantee is responsible for the settie- 
ment and satisfaction of all contrac- 
tual and administrative issues arising 
out of subagreements entered into 
under the grant (except as § 35.936-6 
provides) in accordance with sound 
business judgment and good adminis- 
trative practice. This includes issuance 
of invitations for bids or requests for 
proposals, selection of contractors, 
award of contracts, protests of award, 
claims, disputes, and other related pro- 
curement matters. 

(b) With the prior written approval 
of the Regional Administrator, the 
grantee may retain an individual or 
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firm to perform these functions. Such 
an agent acts for the grantee and is 
subject to the provisions of this sub- 
part which apply to the grantee. 

(c) In accordance with § 35.970, a 
grantee may request technical and 
legal assistance from the Regional Ad- 
ministrator for the administration and 
enforcement of any contract related to 
treatment works that are assisted by 
an EPA grant. The Regional Adminis- 
trator’s assistance does not release the 
grantee from those responsibilities 
identified in paragraph (a) of this sec- 
tion. 


§ 35.936-6 EPA responsibility. 


Generally, EPA will only review 
grantee compliance with Federal re- 
quirements applicable to a grantee’s 
procurement. However, where specifi- 
cally provided in this chapter (e.g., 
§§ 8.8(j) and 35.939), EPA is responsi- 
ble for determining compliance with 
Federal requirements. 


§ 35.936-7 Small and minority business. 


Grantees shall make positive efforts 
to use small business and minority- 
owned business sources of supplies and 
services. Such efforts should allow 
these sources the maximum feasible 
opportunity to compete for subagree- 
ments to be performed using Federal 
grant funds. 


§ 35.936-8 Privity of contract. 


Neither EPA nor the United States 
shall be a party to any subagreement 
(including contracts or subcontracts), 
nor to any solicitation or request for 
proposais. (See §§ 35.937-9ia), 35.938- 
4(cX(5), and appendixes C-1 and C-2 to 
this subpart for the required solicita- 
tion statement and contract provi- 
sions.) However, in accordance with 
§ 35.970 the Regional Administrator, if 
@ grantee requests, may provide tech- 
nical and legal assistance in the ad- 
ministration and enforcement of any 
contract related to treatment works 
for which an EPA grant was made. 

§ 35.936-9 Disputes. 

Only an EPA grantee may initiate 
and prosecute an appeal te the Admin- 
istrator under the disputes- provision 
of a grant with respect to its subagree- 
ments (see subpart J of part 30 of this 
subchapter). Neither a contractor nor 
a subcontractor may prosecute an 
appeal under the disputes provisions 
of a grant in its own name or interest. 


§ 35.936-10 Federal procurement regula- 
tions. 


Regulations applicable to direct Fed- 
eral procurement shall not be applica- 
ble to subagreements under grants 
except as stated in this subchapter. 


§ 35.936-11 General requirements for sub- 
agreements. 


Subagreements must: 

(a) Be necessary for and directly re- 
lated to the accomplishment of the 
project work; 

(b) Be in the form of a bilaterally 
executed written agreement (except 
for small purchases of $10,000 or less); 

(c) Be for monetary or in-kind con- 
sideration; and 

(d) Not be in the nature of a grant 
or gift. 


§ 35.936-12 Documentation. 


(a) Procurement records and files for 
purchases in excess of $10,000 shall in- 
clude the following: 

(1) Basis for contractor selection; 

(2) Justification for lack of competi- 
tion if competition appropriate to the 
type of project work to be performed 
is required but is not obtained; and 

(3) Basis for award cost or price. 

(b) The grantee or contractors of the 
grantee must retain procurement doc- 
umentation required by § 30.805 of this 
subchapter and by this subpart, in- 
cluding a copy of each subagreement, 
for the period of time specified in 
§ 30.805. The documentation is subject 
to all the requirements of § 30.805. A 
copy of each subagreement must be 
furnished to the project officer upon 
request. 


§ 35.936-13 Specifications. 


(a) Nonrestrictive specifications. (1) 
No specification for bids or statement 
of work in connection with such works 
shall be written in such a manner as to 
contain proprietary, exclusionary, or 
discriminatory requirements other 
than those based upon performance, 
unless such requirements are neces- 
sary to test or demonstrate a specific 
thing or to provide for necessary inter- 
changeability of parts and equipment, 
or at least two brand names or trade 
names of comparable quality or utility 
are listed and are followed by the 
words “or equal.” If brand or trade 
names are specified, the grantee must 
be prepared to identify to the Region- 
al Administrator or in any protest 
action the salient requirements (relat- 
ing to the minimum needs of the proj- 
ect) which must be met by any offeror. 
The single base bid method of solicita- 
tion for equipment and parts for de- 
termination of a low, responsive bidder 
may not be utilized. With regard to 
materials, if a single material is speci- 
fied, the grantee must be prepared to 
substantiate the basis for the selection 
of the material. 

(2) Project specifications shall, to 
the extent practicable, provide for 
maximum use of structures, machines, 
products, materials, construction 
methods, and equipment which are 
readily available through competitive 
procurement, or through standard or 
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proven production techniques, meth- 
ods, and processes, except to the 
extent that innovative technologies 
may be used under § 35.908 of this sub- 
part. 

(bo) Sole source restriction. A specifi- 
cation shall not require the use of 
structures, materials, equipment, or 
processes which are known to be avail- 
able only from 2 sole source, unless 
the Regional Administrator deter- 
mines that the grantee’s engineer has 
adequately justified in writing that 
the proposed use meets the particular 
project’s minimum needs or the Re- 
gional Administrator determines that 
use of a single source is necessary to 
promote innovation (see § 35.908). Sole 
source procurement must be negotiat- 
ed under § 33.500 et seq., 
cost review. 

(c) Experience clause restriction. 
The general use of experience clauses 
requiring equipment manufacturers to 
have a record of satisfactory operation 
for a specified period of time or of 
bonds or deposits to guarantee re- 
placement in the event of failure is re- 
stricted to srecial cases where the 
grantee’s engineer adequately justifies 
any such requirement in writing. 
Where such justification has been 
made, submission of a bond or deposit 
shall be permitted instead of a speci- 
fied experience period. The period of 
time for which the bond or derosit is 
required should not exceed the exreri- 
ence period specified. 

(d) Buy American. (1) Definitions. 
As used in this subpart, the fcllowing 
definitions apply: 

(i) “Construction material’ means 
any article, material, or supply 
brought to the construction site for in- 
corporation in the building or work. 

(ii) “Component” means any article, 
material, or supply directiy incorpo- 
rated in construction material. 

(iii) “(Domestic censtruction mat 

al” means an unmanufactured con- 
struction material which has been 
mined or produced in the United 
States, or a manufactured construc- 
tion material which has been manu- 
factured in the United States if the 
cost of its components which are 
mined, produced, or manufactured in 
the United States exceecs 50 percent 
of the cost of all its componenits. 

(iv) “Nondomestic construction ma- 
terial” means a construction material 
cther than a domestic construction 
material. 

(2) Domestic preference. Domestic 
construction material may be used in 
preference to nondomestic materials if 
it is priced no more than 6 percent 
higher than the bid or offered price of 
the nondomestic materials including 
all costs of delivery to the construc- 
tion site, any applicable duty, whether 
or not assessed. Computations will 


ori- 


including full: 
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normally be based on costs on the date 
of opening of bids or proposals. 

(3) Waiver. The Regional Adminis- 
trator may waive the Buy American 
provision based upon those factors 
that he considers relevant, including: 

(i) Such use is not in the public in- 
terest; 

(ii) The cest is A Ran oR 

(iii) The Agency’s available resources 
are not sufficient ri implement the 
provision, subject to the Deputy Ad- 
ministrator’s concurrence; 

(iv) The articles, materials, or sup- 
plies of the class or kind to be used or 
the articles. materials, or supplies 
from which they are manufactured 
are not mined, produced, or manufac- 
tured in the United States in sufficient 
and reasonably available commercial 
quantities or satisfactory quality for 
the particular project; or 

(v) Application of this 
contrary to multilateral government 
procurement agreements, subject to 
the Deputy Administrator’s concur- 
rence. 

(4) Contract provision. Notwith- 
standing any other provision of this 
subpart, bidding documenis and con- 
struction contracts for any step 3 proj- 
ect for which: the Regional Adminis- 
trator receives an ap after 
February 1, 1978, shail contain the 
“Buy American” provision which re- 
quires use of domestic construction 
materials in preference to nondomes- 
tic construction materials. 

(5) Substitution. lf a nondomestic 
construction material or component is 
proposed for use, a bidder or contrac- 
tor may substitute an approved domes- 
tic material cr component (at no 
change in price), if necessary to 
comply with this subsecticn. 

(6) Procedures. The Regional Admin- 
istrator may use the appropriate pro 
cedures of § 35.929 in Fisegrtigg the de- 
terminations with respect 
section. He shail gene rally 
Buy American procedures, reguiati 
precedents » AFL a ie seam sTgRes: of other 
Federal depart ments and agencies. 


provision is 


Ip jlicat tion 


Force aceount werk. 
A grantee must secure the proj- 
icer’s prior written approval for 
he force account method for 

step 1 or step 2 work in excess 
of $10-000: (2) any sewer rehabilitation 
work in excess of $25,000 performed 
during step 1 (see § 35.927-3(a)); or (3) 
any step 3 work in excess of $25,600; 
ee the grant agreernent stipulates 

the force account method. 

(b) The project officer’s approval 
shall be based on the grantee’s demon- 
stration that he possesses the neces- 
Sary competence required to accom- 
plish such work and that (1) the work 
can be accomplished more economical- 
ly by the use of the force account 
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method, or (2) emergency circum- 
stances dictate its use. 

(c) Use of the ferce account method 
for step 2 construction shall generally 
be limited to minor portions of a proj- 
ect. 


§ 35.926-15 


award. 


No subagreement shall be awarded: 

(a) To any person or organization 
which does not meet the responsibility 
standa rds in § 30.340-2 (a) through (d) 
and (g) of this subchapter; 

(6b) If any portion of the contract 
work not exempted by § 30.420-3(b) of 
this subchapter will be performed at a 
facility listed by the Director, EPA 
Office cf Federal Acti — an viola- 
tion of the antipollutic 
of the Clean Air Act and “the Clean 
Water Act, as set forth in § 30.420-3 of 
this subchapter and 40 CFR part 15 
(Administration cf the Clean Air Act 
and the Federal Water Pollution Con- 
trol Act with respect to Federal con- 
tracts, grants, or loans); or 

(c) To any persen cr organization 
which is ineligible under the conflict 


, req Eyer of § 30.426-4 


Limitations on subagreement 


§ 35.936-16 
(a) The grantee rash 
code. or standards cf 
shal ll govertr the 


dards of conduct. 
maintain a 
conduct which 
ormance of its of- 
ficers, employees sents in the con- 
duct of project , including pro- 

urement and expenditure = project 
funds. The grantee’s officer , enploy- 
ees, or agents shall neither sclicit nor 
accept gratuities, favors, or anything 
of monetary value > ntractors er 
potential contra 
must avoid ii nai 
conflicts cf interest 
procurement pra 
or eliminate competition 
restrain trade. 

(b) To the e 
State or local } > 
tional requirements 
the standards shai 
ties, sanctions, or other a 
plinary actions to be it 
project- -rel lated vie 1 tion 


Code er stan 


either the erantee ol 


or agents, or by « 
agents. 

(c) The grantee inform 
project officer in writing cf each seri- 
ous allegation of a project-related vio- 
lation and of each known or sant 
project-related violaiion of law ox » cod 
or standards of conduct, by its officers, 
employees, contractors, or by their 
agents. The grantee must also inform 
the project officer of the prosecutive 
or disciplinary action the grantee 
takes, and must cocperate with Feder- 
al officials in any Federal prosecutive 
or disciplinary action. Under § 30.245 


must 
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of this subchapter, the project officer 
must notify the Director, EPA Securi- 
ty and Inspection Division, of ali noti- 
fications from the grantee. 

(d) EPA shall cooperate with the 
grantee in its disciplinary or prosecu- 
tive actions taken for any apparent 
project- related viclations of law or of 
the grantee’s code or standards of con- 
duct. 


Fraud and other unlawful or 
practices. 

rocurements under grants are 

i by the provisions of § 30.245 of 

ochapter relating to fraud and 

unlawful or corrupt practices. 


iation of subagreemenis. 


advertising, with ade- 

> descriptions, sealed 

and public openings shall be the 

method of procurement 

under paragraph 

ection is necessary to ac- 
nd procurement. 

egot tla ted procurement shall 

{ in a manner to provide 

um practicable extent 

otitien appropriate 

je t work to be per- 

is authorized to 

ments in accord- 

icable procedures of 

> §§ 35.937 et seq. 

any of the follow- 


bids, 


required 
neg gotiation 
h 


$s 


ing conditions a 
(1) Public exigency will not permit 
the delay conn to formally adver- 

‘ re t (@.g., an emergency 

“OCU rement) 

{2) The ero amount involved 

ad $10,000 (see § 35.936- 

iD | pu irchases). 
material or service to be pro- 
is available from only one 
person or entity. If the procurement is 
ted to aggregate more than 

, the grantee must document 

s file with a justification of the need 

competitive procurement, and 
such documentation to. the 
fficer ori rec guest. 
procurem Lent is aed eee 
ssiomal services (including ar- 
ral or engineering se ries or 
f that a university or 
other educations! institution may 
render 

(3) No responsive, responsible bids at 
acceptable price levels have been re- 
ceived after formal advertising, and, 
with respect to procu urement under 
§ 35.938-4, th 1e Regional Adminis- tra- 
ior’s prior written approval has been 
obtained, 

(6) The oot ment is for materials 
or services where the prices are estab- 
lished by lew. 

(7) The procurement is for technical 
items or equipment requiring stand- 
ardization and interchangeability of 
parts with existing equipment. 


se eve ice 
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(8) The procurement is for experi- 
mental, developmental! or research ser- 
vices. 


§ 35.936-19 Small purchases. 


(a) A small purchase is the procure- 
ment of materials, supplies, and ser- 
vices when the xy ohtea ate amount in- 
volved in any one tra tion does not 
exceed 310,900, The ‘smal nat 
limitation of $10,600 applies to the ag- 

rregate total of an order, ta ail 
estimated handling and freight 
charges, overhead, and profit to be 
paid under the order. In arriving at 
the aggregate amount involved in any 
one transaction, ali items a 
should properly be grouped t 
must be included. Reasonable c 
tion shall be obtained. 

(db) Subagreements for smali pur- 
chases need not be in the form of a bi- 
laterally executed written agreement. 
Where appropriate, unilateral pur- 
chase orders, sales slips, memoranda 
of oral price quotations, and the like 
may be used to minimize paperwork. 
Retention in the purchase files of 
these docu ments and of written quota- 
tions received, or references to cata- 
logs or printed price lists used, will 
suffice as the d supporting the 
price paid. 


ia 
ther 


sion 


§ 35.936-29 Allowable costs. 

(a) Incurring costs under subagree- 
ments which are not awarded or ad- 
ministered in compliance with this 
part or Part 33 of this subchapter, as 
appropriate, shall be cause for disal- 
lowance of those costs. 

(b) Appropriate cost principles 
which apply to subagresements under 
EPA granis are identified in § 30.710 of 
this subchapter. Under that section, 
the contractor’s actual costs, direct 
and indirect, eligible for Federai par- 
ticipation in a cost reimbursement 
contract shall be those allowable 
under the applicabie provisions of 41 
CFR 1-15.2 (Principles and Procedures 
for Use in Cost-Reimbursement Type 
Supply and Research Cr rtracts With 
Commercial Organizations) and 1-15.4 
(Construction and Architect-Engineer 
Contracts). 

(c) Reasonabie costs of compliance 
with the procurement and project 
management requirements of these 
regulations are allowable costs of ad- 
ministration under the grant. Costs of 
announcement, selection, negotiation, 
and cost review and analysis in connec 
tion with procurement of arebdbnctaiel 
or engineering services are allowable, 
even when conducted before award of 
the grant. Legal and engineering costs 
which a grantee is required to incur in 
a protest action under § 35.939 are al- 
lowabie. 


§ 35.936-21 Delegation to State agencies; 
certification of procurement systems. 


(a) Under § 35.912 and subpart F of 
this part, the Regional Administrator 
may delegate authority to a State 
agency to review and certify the tech- 
nical and administrative adequacy of 
procurement documentation required 
under these sections. 

{b) If a State agency believes that 
State laws which govern municipal 
procurement include the same require- 
ments or operate to provide the same 
protections as do §§ 35.936, 35.937 and 
35.938, the State may request the Ad- 
ministrator to approve the State 
system instead of the procedures of 
these sections. EPA shali review the 
State system to determine its adequa- 
cy. 

(c) If a State agency determines that 
an applicant’s procurement ordinances 
or applicable statutes include the same 
requirements or operate to provide the 
same pro tections 2 2s do §§ 35.936, 35. nied 
and 35.933, the State may certify (ac 

companied by anpropriate deednds ta 
tion) the adequacy of the municipal- 
ity’s ordinances and statutes and re- 
quest the iistrator to approve 
the municipality’s system instead of 
the procedures of these sections. EPA 
shall conduct or may request the State 
to conduct a review of the municipal- 
ity’s system to determine its adequacy. 


Admin 


§ 35.926-22 Bonding and insurance. 

(a) On contracts for the building and 
erection of treatment works or con- 
tracts for sewer system rehabilitation 
exceeding $100.0 each bidder must 
furnish a bid guarantee equivalent to 5 
percent of the bid price. In addition, 
the contractor awarded a construction 
contract for the buliding and erection 
of treatment works or sewer system re- 
habilitation must furnish performance 
and payment bonds, each of which 
shall be in an amount not less than 
100 percent of the contract price. Con- 
struction contracts less than $100,000 
shall be subiect to State and local re- 
quirements for bid guarantees, per- 
formance bonds, and payment bonds. 
For contracts or subcontracts in excess 
of $100,000 the Regional Administra- 
tor may authorize the grantee to use 
its own bonding policies and require- 
ments if he determines, in writing, 
that the Government's interest is ade- 
quately protecied 

(b) Contractors should obtain such 
construction insurance (e.g., fire and 
extended coverage, workmen’s com- 
pensation, public “liability and proper- 
ty damage, and “all risk” builder’s risk 
or installation floater coverage) as is 
required by State or local law or the 
grantee or as-is customary and appro- 
priate. Under the Flood Disaster Pro- 
tection Act of 1973, a contractor must 
purchase flood insurance to cover his 
risk of loss if the grantee has not pur- 


FEDERAL REGISTER, VOL. 43, NO. 188—WEDNESDAY, SEPTEMBER 27, 1978 





chased the insurance (see § 30.405-10 
of this subchapter). 


§ 35.937 Subagreements for architectural 
or engineering services. . 

(a) Applicability. Except as § 35.937- 
2 otherwise provides, the provisions of 
§§ 35.937 through 35.937-11 apply to 
all subagreements of grantees for ar- 
chitectural or engineering services 
where the aggregate amount of ser- 
vices involved is expected to exceed 
$10,000. The provisions of §§ 35.937-2, 
35.937-3, and 35.937-4 are not re- 
quired, but may be followed, where 
the population of the grantee munici- 
pality is 25,000 or less according to the 
most recent U.S. census. When $10,000 
or less of services (e.g., for consultant 
or consultant subcontract services) is 
required, the small purchase provi- 
sions of § 35.936-19 apply. 

(b) Policy. Step 1, step 2, or adminis- 
tration or management of step 3 proj- 
ect work may be performed by negoti- 
ated procurement of architectural or 
engineering services. The Federal Gov- 
ernment’s policy is to encourage public 
announcement of the requirements for 
personal and professional services, in- 
cluding engineering services. Suba- 
greements for engineering services 
shall be negotiated with candidates se- 
lected on the basis of demonstrated 
competence and qualifications for the 
type of professional services required 
and at fair and reasonable prices. All 
negotiated procurement shall be con- 
ducted in a manner that provides to 
the maximum practicable extent, open 
and free competition. Nothing in this 
subpart shall be construed as requir- 
ing competitive bids or price competi- 
tion in the procurement of architec- 
tural or engineering services. 

(c) Definitions. As used in §§ 35.937 
through 35.937-11 the following words 
and terms mean: 

(1) Architectural or engineering ser- 
vices. Those professional services asso- 
ciated with research, development, 
design and construction, alteration, or 
repair of real property, as well as inci- 
dental services that members of these 
professions and those in their employ 
may logically or justifiably perform, 
including studies, investigations, sur- 
veys, evaluations, consultations, plan- 
ning, programing, conceptual designs, 
plans and specifications, cost esti- 
mates, inspections, shop drawing re- 
views, sample recommendations, prep- 
aration of operation and maintenance 
manuals, and other related services. 

(2) Engineer. A professional! firm or 
individual engaged to provide services 
as defined in paragraph (c)(1) of this 
section by subagreement under a 
grant. 
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§ 35.937-1 Type of contract 
ment). 


(a) General. Cost-plus-percentage-of- 
cost and percentage-of-construction- 
cost contracts are prohibited. Cost re- 
imbursement, fixed price, or per diem 
contracts or combinations of these 
may be negotiated for architectural or 
engineering services. A fixed price con- 
tract is generally used only when the 
scope and extent of work to be per- 
formed is clearly defined. In most 
other cases, a cost reimbursement type 
of contract is more appropriate. A per 
diem contract may be used if no other 
type of contract is appropriate. An in- 
centive fee may be used if the grantee 
submits an adequate independent cost 
estimate and price comparison under 
§ 35.937-6. 

(b) Cost reimbursement contracts. 
Each cost reimbursement contract 
must clearly establish a cost ceiling 
which the engineer may not exceed 
without formally amending the con- 
tract and a fixed dollar profit which 
may not be increased except in case of 
a contract amendment to increase the 
scope of work. 

(c) Fixed price contracts. An accept- 
able fixed price contract is one which 
establishes a guaranteed maximum 
price which may not be increased 
unless a contract amendment in- 
creases the scope of work. 

(d) Compensation procedures. If, 
under either a cost reimbursement or 
fixed price contract, the grantee de- 
sires to use a multiplier type of com- 
pensation, all of the following must 
apply: 

(1) The multiplier and the portions 
of the multiplier allocable to overhead 
and allocable to profit have been spe- 
cifically negotiated; 

(2) The portion of the multiplier al- 
lecable to overhead includes only al- 
lowable items of cost under the cost 
principles of 41 CFR 1-15.2 and 1-15.4; 

(3) The portions of the multiplier al- 
locable to profit and allocable to over- 
head have been separately identified 
in the contract; and 

(4) The fixed price contract includes 
a guaranteed maximum price for com- 
pletion of the specifically defined 
scope of work; the cost reimbursement 
contract includes a fixed dollar profit 
which may not be increased except in 
case of a contract amendment which 
increases the scope of work. 

(e) Per diem contracts. A per diem 
agreement expected to exceed $10,000 
may be utilized only after a determi- 
nation that a fixed price or cost reim- 
bursement type contract is not appro- 
priate. Per diem agreements should be 
used only to a limited extent, e.g., 
where the first task under a step 1 
grant involves establishing the scope 
and cost of succeeding step 1 tasks, or 
for incidental services such as expert 
testimony or intermittent professional 


(subagree- 
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or testing services. (Resident engineer 
and resident inspection services should 
generally be compensated unaer para- 
graph (b) or (c) of this section.) Cost 
and profjt included in the per diem 
rate must be specifically negotiated 
and displayed separately in the engi- 
neer’s proposal. The contract must 
clearly establish a price ceiling which 
may not be exceeded without formally 
amending the contract. 


§ 35.937-2 Public notice. 


(a) Requirement. Adequate public 
notice as paragraphs (a)(1) or (a)(2) of 
this section provide, must be given of 
the requirement for architectural or 
engineering services for all subagree- 
ments with an anticipated price in 
excess of $25,000 except as paragraph 
(b) of this section provides. In provid- 
ing public notice under paragraphs 
(a1) and (a2) of this section, gran- 
tees must comply with the policies in 
§§ 35.936-2(c), 35.936-3, and 35.936-7. 

(1) Public announcement. A notice 
of request for qualifications should be 
published in professional journals, 
newspapers, or publications of general 
circulation over a reasonable area and, 
in addition, if desired, through posted 
public notices or written notification 
directed to interested person, firms, or 
professional organizations inviting the 
submission of statements of qualifica- 
tions. The announcement must clearly 
state the deadline and place for sub- 
mission of qualification statements. 

(2) Prequalified list. As an alterna- 
tive to publishing public notice as in 
paragraph (b) of this section, the 
grantee may secure or maintain a. list 
of qualified candidates. The list must: 

(i) Be developed with public notice 
Procedures es in paragraph (a)(1) of 
this section; 

(ii) Provide for continuous updating: 
and, 

(iii) Be maintained by the grantee or 
secured from the State or from a 
nearby political subdivision. 

(b) Exceptions. The public notice re- 
quirement of this section and the re- 
lated requirements of §§ 35.937-3 and 
35.937-4 are not applicable, but may 
be followed, in the cases described in 
paragraphs (b\1) through (b)(3) of 
this section. All other appropriate pro- 
visions of this section, including cost 
review and negotiation of price, apply. 

(1) Where the population of the 
grantee municipality is 25,000 or less 
according to the latest U.S. census. 

(2) For step 2 or step 3 of a grant, if: 

(i) The grantee is satisfied with the 
qualifications and performance of an 
engineer who performed all or any 
part of the step 1 or step 2 work; 

(ii) The engineer has the capacity to 
perform the subsequent steps; and 

(iii) The grantee desires the same 
engineer to provide architectural or 
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engineering services 
quent steps. 

(3) For subsequent segments of 
design work under one grant if: 

(i) A single treatment works is seg- 
mented into two or more step 3 pro- 
jects; 

(ii) The step 2 work is accordingly 
segmented so that the initial contract 
for preparation of construction draw- 


for the subse- 


the entire treatment works to be. built 
under one grant; and 

(iii) The grantee desires to use the 
same engineering firm that was select- 
ed for the initial segment of step 2 
work for subsequent segments. 
$35.937-3 Evaluation of qualifications. . 

(a) The grantee shall review the 
qualifications of firms which respond- 
ed to the announcement or were on 
the prequalified list and shall uni- 
formiy evaluate the firms. 

(b) Qualifications shall be evaluated 
through an objective process (e.g., the 
appointment of a board or committee 
which, to the extent practicable, 
should include persons with technical 
skills). 

(c) Criteria which should be consid- 
ered in the evaluation of candidates 
- for submission of proposals should in- 
clude: 

(1) Specialized experience and tech- 
nical competence of the candidate or 
firm and its personnel (including a 
joint venture, association or profes- 
sional subcontract), considering the 
type of services required and the com- 
plexity of the project; 

(2) Past record of performance on 
contracts with the grantee, other gov- 
ernment agencies or public bodies, and 
with private industry, including such 
factors as control of costs, quality of 
work, and ability to meet schedules; 

(3) The candidate’s capacity to per- 
form the work (including any special- 
ized services) within the time limita- 
tions, considering the firm’s current 
and planned workload; 

(4) The candidate’s familiarity with 
types of problems applicable to the 
project; and 

(5) Avoidance of personal and orga- 

i conflicts of interest prohib- 

State and local law and 


Solicitation and evaluation of 
proposals, 


(a) Requests for professional services - 


proposals must be sent to no fewer 
than three candidates who either re- 
sponded to the announcement or who 
were selected from the prequalified 
list. If, after good faith effort to solicit 
qualifications in accordance with 
§ 35.937-2, fewer than three qualified 
candidates respond, ali qualified candi- 
dates must be provided requests for 
proposals. 
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(b) Requests for professional ser- 
vices proposals must be in writing and 
must contzin the information neces- 
sary to enable a prospective offeror to 
prepare a proposal properly. The re- 
quest for proposals must include the 
solicitation statement in § 35.937-9(a) 
and must inform offerors of the evalu- 
ation criteria, including all those in 
paragraph (c) of this section, and of 
the relative importance aitached to 
each criterion (a numerical weighted 
formula need not be utilized). 

(c) All proposals submitted in re- 
sponse to the request for professional 
services proposais must be uniformly 
evaluated. Evaluation criteria shall in- 
clude, as a minimum, all criteria stated 
in §35.937-3(c) of this subpart. The 
grantee shall also evaluate the candi- 
date’s proposed method to accomplish 
the work required, including, where 
appropriate, demonstrated capability 
to explore and develop innovative or 
advanced techniques and designs. The 
egrantee’s evaluation shall comply with 
§ 35.936-7. 

(ad) Proposals shall be evaluated 
through an objective process (e.g., the 
appointment of a board or committee 
which, to the extent practicable, 
should include persons with technical 
skills. Oral (including telephone) or 
written interviews should be conduct- 
ed with top rated proposers, and infor- 
mation derived therefrom shall be 
treated on a confidential basis, except 
as required to be disclosed under State 
or local law or to EPA under § 35.937- 
6 


(e) At no point during the procure- 
ment process shall information be con- 
veyed to any candidate which would 
provide an unfair competitive advan- 
tage. 


§35.937-5 Negotiation. 


(a) Grantees are responsible for ne- 
gotiation of their contracts for archi- 
tectural or engineering services. Con- 
tract procurement including negotia- 
tion may be performed by the grantee 
directly or by another non-Federal 
governmental body, person or firm re- 
tained for the purpose. Contract nego- 
tiations may include the services of 
technical, legal, audit, or other special- 
ists to the extent appropriate. ; 

(b) Negotiations “may be conducted 
in accordance with State or local re- 
quirements, as long as they meet the 
minimum requirements as set forth in 
this section. In the absence of State or 
lccal statutory or code requirements, 
negotiations may be conducied by the 
grantee under procedures it adopts 
based upon Pub. L. 92-582, 40 U.S.C. 
541-544 (commoniy known as the 
“Brooks Bill’) or upon the negotiation 
procedures of 40 CFR 33.519-2. 

(c) The object of negotiations with 
any candidate shall be to reach agree- 
ment on the provisions of the pro- 


posed contract, The grantee and the 
candidate shall discuss, as a minimum: 

(1) The scope and. extent of -work 
and other essential requirements; 

(2) Identification of the personnel 
and facilities necessary to accomplish 
the work within the required time, in- 
cluding where needed, employment of 
additional personnel, subcontracting, 
joint ventures, etc.; 

(3) Provision of the required techni- 
cal services in accordance with regula- 
tions and criteria established for the 
project; and 

(4) A fair and reasonable price for 
the required work, to be determined in 
accordance with the cost and profit 
considerations set forth in §§ 35.937-6 
and 35.937-7, and payment provisions. 


§ 35.937-6 Cost and price considerations. 


(a) General. EPA policy is that the 
cost or price of all subagreements and 
amendments to them must be consid- 
ered, For each subagreement in excess 
of $10,000 but not greater than 
$100,000, grantees shall use the proce- 
dures described in paragraph (c) below 
or an equivalent process. 

(b) Subagreements over $100,000. For 
each subagreement expected to exceed 
$100,000, or for two subagreements 
which aggregate more than $100,000 
awarded to an engineer for work on 
one step, or where renegotiation or 
amendment of a subagreement will 
result in a contract price in excess of 
$100,060, or where the amendment 
itself is in excess of $100,000, the pro- 
visions of this paragraph (b) shall 
apply. 

(1) The candidate(s} selected for ne- 
gotiation shall submit to the grantee 
for review sufficient cost and pricing 
data as described in paragraph (c) of 
this section to enable the grantee to 
ascertain the necessity and reasonable- 
ness of costs and amounts proposed, 
and the allowability and eligibility of 
costs preposed. 

(2) The grantee shall submit to the 
EPA Project Officer for review (i) doc- 
umentation of the public notice of 
need for architectural or engineering 
services, and selection procedures 
used, in those cases where §§ 35.937-2, 
35.937-3 and 35.937-4 are applicable; 
(ii) the cost and pricing data the se- 
lected engineer submitted; (iii) a certi- 
fication of review and acceptance of 
the selected engineer’s cost or price; 
and (iv) a copy of the proposed suba- 
greement. The EPA Project Officer 
will review the complete subagreement 
action and approve the grantee’s com- 
pliance with appropriate procedures 
before the grantee awards the suba- 
greement. The grantee shall be noti- 
fied upon completion of review. 

(c) Cost review. (1) The grantee shall 
review proposed subagreement costs. 

(2) As a minimum, proposed suba- 
greement costs shall be presented on 
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EPA form 5700-41 on which the select- 
ed engineer shall certify that the pro- 
posed costs reflect complete, current, 
and accurate cost and pricing data ap- 
plicable to the date of anticipated sub- 
agreement award. 

(3) In addition to the specific ele- 
ments of cost, the estimated amount 
of profit shall be set forth separately 
in the cost summary for fixed price 
contracts and a maximum total dollar 
amount of profit shall be set forth sep- 
arately in the cost summary for cost 
reimbursement contracts. 

(4) The grantee may require more 
detailed cost data than the form re- 
quires in order to substantiate the rea- 
sonableness of proposed subagreement 
costs. EPA normally requires more de- 
tailed documentation only when the 
selected engineer is unable to certify 
that the cost and pricing data used are 
complete, current, and accurate. EPA 
may, on a selected basis, perform a 
pre-award cost analysis on any suba- 
greement. Normally, a provisional 
overhead rate will be agreed upon 
before contract award. 

(5) Appropriate consideration should 
be given to § 30.710 of this subchapter 
which contains general cost principles 
which must be used to determine the 
allowability of costs under grants. The 
engineer’s actus! costs, direct and indi- 
rect, allowable for Federal participa- 
tion shall be determined in accordance 
with the terms and conditions of the 
subagreement, this subpart and the 
‘cost principles included in 41 CFR 1- 
15.2 and 1-15.4. Exampies of cost 
which are not allowable under those 
cost principles include entertainment, 
interest on borrowed capital and bad 
debts. 

(6) The engineer shall have an ~.- 
counting system which accounts for 
costs in accordance with ger rally ac- 
cepted accounting principle This 
system shall provide for the identific a- 
tion, accumulation, and segregation of 
allowable and unallow able project 
costs among projects. Allowable proj- 
ect costs shall be determined in ac- 
cordance with paragraph (c)(5) of this 
section. The engineer must propose 
and account for costs in a manner con- 
sistent with his normal accounting 
procedures. 

(7) Subagreements awarded on the 
basis of review of 2 cost element sum- 
mary and a certification of complete, 
current, and accurate cost and pricing 
data shall be subject to downward re- 
negotiation or recoupment of funds 
where the Regional Administrator de- 
termines that such certification was 
rot based on complete, current, and 
accurate cost and pricing data or not 
based on costs allowable under the ap- 
propriate FPR cost principles (41 CFR 
1-15.2 and i1-15.4) at the time of 
award. 
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§ 35.937-7 Profit. 

The objective of negotiations shall 
be the exercise of sound business judg- 
ment and good administrative practice 
including the determination of a fair 
and reasonabie profit based on the 
firm’s assumption of risk and input to 
total performance and not merely the 
application of a predetermined per- 
centage factor. For the purpose of su- 
bagreenients under EPA grants, profit 
is defined as the net proceeds obtained 
by deducting all allowable costs (direct 
and indirect) from the price. (Because 
this definition of profit is based on 
Federal procurement principles, it 
may vary from the firm’s definition of 
profit for other purposes.) Prefit on a 
subagreement and each = to 
a subagreement under a gra ould 
be sufficient to attract enain ieers who 
possess talents and skills necessary to 
the accomplishment of preject objec- 
tives, and to stimulate efficient and 
expeditious compietion o! project 
Where cost review is performed, the 
grantee should review the estimate of 
profit as he reviews al! other elements 
of price. 


§ 35.937-8 Award of subagreement. 

After the close of negotiations 
after review and approval by the EPA 
Project Officer if required under 
§ 35.937-6(b), the grantee may award 
the contract. Unsuccessful candidates 
should be notified promptly. 


na 
ana 


§35.937-9 Required solicitation and suba- 


greement provisions. 

(a) Required s peony si sta 
Requests for qualificat 
als cae include the 
ment, as well as the p 
the subagreement. 


fe ment. 
ions or Eran 

follies ving 2 

roposed terms of 


Any contract awarded under this re 
for (qualifications/professional prepos 
expected to. be funded in part by re grant 
from the United States Enviror amenal Peo 
tection Agency. This procurement wi ill te 
subject to reguiations contained in 40 CFR 
35.936, 35.937, and 35.939. Neither 
United States nor the United States 
ronmental Protection Agency is nor w 
a party to this request for (qualifica S/ 
professicnail proposals) or any resulting con- 
tract. 


the 


7. 


Envi- 


(b) Content of subagreemen 
reg Sager must adequate! 

) The scope and extent of pro 
e. 

(2) The time for performance and 
completion of the contract work, in- 
cluding where appropriate, dai ed 
completion of significant project tasks; 

(3) Personnel and facilities necessary 
to accomplish the work within the re- 
quired time; 

(4) The extent of subcontracting and 
consuliant agreements; and 

(5) Payment provisions in accord- 
ance with § 35.937-10. 
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If any of these elements cannot be de- 
fined adequately for later tasks or 
steps at the time of contract execu- 
tion, the contract should not include 
the subsequent tasks or steps at that 
time. 

(c) Required subagreement provi- 
sions. Each consulting engineering 
contract must include the provisions 
set forth in appendix C-1 to this sub- 
part. 


§ 35.937-19 Subagreement payments—ar- 
chitectural or engineering services. 

tee shi si make payment to 

d in accordance with the 

naseneist amie Faciemewyt in the 

engineering agreement or in accord- 

ance with paragraph 7b of appendix 

C-1 to this subpart. Any retainage is 

at the ception of the grantee. No pay- 

uest made by the Engineer 

the agreement may exceed the 

amount and vaiue of the 


work and services performed. 


§ 35.957-11 
tracts. 


Applicability to existing cen- 


Some negotiated engineering suba- 
greements already in existence may 
not comply with the requirements of 
§§ 35.936 and 35.937. Appendix D to 
this subpart contains EPA policy with 

to these subagreements and 
must be implemented before the grant 
award action for the next step under 
the grant. 


§ 35.937-12 Subcontracts under subagree-. 
ments for architectural or engineering 
services. 

(a> Neither award and on of 
ubcont paid under ntr 
for architectural or 
vices, nor the e procure ment at 
ation precedures used by the 

in hth io such subcontract 

quired to comply with ned of the pro- 

visions, ee procec eon policies 

incir forth in § 35.936 or 

s 35.937 ] I 
joe (b), 

b) The awe ex 1 
oacaes ets in excess of f $10, 000 under a 
prime contract for architectural or en- 
gineering services and 
ment procedures used-by the engineer 
in awarding such subcontracts 
compiy with wg following: 

(1) §35.936-2 (Grantee procurement 
systems; State or local law); 

(2) §35.936-7 (Small and minority 
business); 

(3) §35.936-15 (Limitations on suba- 
greement award); 

(4) § 35.936-17 (Fraud and other un- 
lawful or corrupt practices); 

(5) §35.937-6 (Cost and price consid- 
erations); 

(6) § 35.937-7 (Profit); 

(7) Prohibition of percentage-of-con- 
struction-cost' and cost-plus-percent- 


¢ * resrhy ve 
Lne rocure- 


MuUSt 
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age-of-cost contracts (see § 35.937-1); 
and 

(8) Applicable subagreement clauses 

(see appendix C-1, clauses 9, 17, 18; 
note clause 10). 
. (ce) The applicable provisions of this 
subpart shall apply to lower tier suba- 
greements where an engineer acts as 
an agent for the grantee under a man- 
agement subagreement (see § 35.936- 
5(b)). 

(d) If an engineer procures items or 
services (other than architectural or 
engineering services) which are more 
appropriately procured by formal ad- 
vertising or competitive negotiation 
procedures, the applicable procedures 
of § 35.938 or of Part 33 shall be ob- 
served. 


§ 35.938 Construction contracts (subagree- 
ments) of grantees. 


§ 35.938-1 Applicability. 

This section applies to construction 
contracts (subagreements) in excess cf 
$10,000 awarded by grantees for any 
step 3 project. 


§ 35.938-2 Performance by contract. 


The project work shall be performed 
under one or more contracts awarded 
by the grantee to private firms, except 
for force account work authorized by 
§ 35.936-14. 


§ 35.938-3 Type of contract. 


Each contract shall be a fixed price 
(lump sum or unit price or a combina- 
tion of the two) contract, uniess the 
Regional Administrator gives advance 
written approval for the grantee to use 
some other acceptable type of con- 
tract. The cost-plus-percentage-of-cost 
contract shall not be used in any 
event. 


§ 35.938-4 Formal advertising. 


Each contract shall be awarded after 
formal advertising, unless negotiation 
is permitted in accordance with 
§ 35.936-18. Formal advertising shall 
be in accordance with the following: 

(a) Adequate public notice. The 
grantee will cause adequate notice to 
be given of the solicitation by publice- 
tion in newspapers or journals of gen- 
eral circulation beyond the grantee’s 
locality (statewide, generally), inviting 
bids on the project work, and stating 
the method by which bidding docu- 
ments may be obtained or examined. 
Where the estimated cost of step 3 
construction is $19 million or more, 
the grantee must generally publish 
the notice in trade journals of nation- 
wide distribution. The grantee should, 
in addition, solicit bids directiy from 
bidders if it maintains a bidders list. 

(b) Adequate time for preparing bids. 
Adequate time, generally not less than 
30 days, must be allowed between the 
date when public notice under para- 
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graph (a) of this section is first pub- 
lished and the date. by which bids 
must be submitted. Bidding documents 
(including specifications and drawings) 
shall be available to prospective bid- 
ders from the date when such notice is 
first published. 

(c) Adequate bidding documents. 
The grantee shall prepare a reason- 
able number of bidding documents (in- 
vitations for bids) and shall furnish 
them upon request on a first-come, 
first-served basis. The grantee shall 
maintain a complete set of bidding 
documents and shall make them avail- 
able for inspection and copying by any 
party. The bidding documents shall in- 
ciude: 

(1) A complete statement of the 
work to be performed, including neces- 
sary drawings and specifications, and 
the required completion schedule. 
(Drawings and specifications may be 
made available for inspection and pur- 
chase, instead of being furnished.); 

(2) The terms and conditions of the 
contract to be awarded; 

(3) A clear explanation of the 
method of bidding and the method of 
evaluation of bid prices, and the basis 
and method for award of the contract; 

(4) Responsibility requirements or 
criteria which will be employed in 
evaluating bidders; 

(5) The following statemeni: 


Any contract or contracts awarded under 
this invitation for bids are expected to be 
funded in part by a grant from the U.S. En- 
vironmental Protection Agency. Neither the 
United States nor any of its departments, 
agencies or employees is or will be a party to 
this invitation for bids or any resulting con- 
tract. This procurement will be subject to 
regulations contained in 40 CFR 35.936, 
35.938, and 35.939.; 


and 

(6) A copy of §§ 35.956, 35.938, and 
35.939. 

(ad) Sealed bids. The grantee shail 
provide for bidding by sealed bid and 
for the safeguarding of bids received 
until public opening. 

(e) Addenda to bidding documents. 
If a grantee desires to amend any part 
of the bidding documents (including 
drawings and specifications) during 
the period when bids are being pre- 
pared, the addenda shail be communi- 
cated in writing to all firms which 
have obtained bidding dscuments in 
time to be considered before the bid 
opening time. ; 

{f) Bid modifications. A firm which 
has submitted a bid shall be allowed to 
modify or withdraw its bid before the 
time of bid opening. 

(zg) Pudlic opening of bids. The 
grantee shall provide for a public 
opening of bids at the place, date and 
time announced in the bidding docu- 
ments. 

(h) Award to the low, responsive, re- 
sponsible bidder. (1) After bids are 


opened, the grantee shall evaluate 
them in accordance with the methods 
and criteria set forth in the bidding 
documents. 

(2) The grantee may reserve the 
right to reject all bids. Unless all bids 
are rejected for-good cause, award 
shall be made to the low, responsive, 
responsible bidder. 

(3) If the grantee intends to make 
the award to a firm which did not 
submit the lowest bid, he shall prepare 
a written statement before any award, 
explaining why each lower bidder was 
deemed nonresponsible or nonrespon- 
sive, and shall retain it in his files. 

(4) State or local laws, ordinances, 


‘regulations or procedures which are 


designed or which operate to give local 
or in-State bidders preference over 
other bidders shall not be employed in 
evaiuating bids. 

(5) If an unresolved procurement 
review issue or a protest relates only 
to award of a subcontract or procure- 
ment of a subitem under the prime 
contract, and resolution of that issue 
or protest is unduly delaying perform- 
ance of the prime contract, the Re- 
gional Administrator may authorize 
award and performance of the prime 
contract before resolution of the issue 
or protest, if the Regional Administra- 
tor determines that: 

(i) Resolution of the protest— 

(A) Will not affect the placement of 
the prime contract bidders; and 

(B) Will not materially affect initial 
performaace of the prime contract; 
and that 

(ii) Award of the prime contract— 

(A) Is in the Government’s best in- 
terest; 

(B) Will not materially affect resolu- 
tion of the protest; and 

(C) Is not barred by State law. 

(6) The grantee sha!! not reject a bid 
as nonresponsive for failure to list or 
otherwise indicate the selection of a 
subcontractor(s) or equipment, unless 
the grantee has unambiguously stated 
in the solicitation documents that 
such failure to list shall render a bid 
nonresponsive and shall cause rejec- 
tion of a bid. 


§ 35.938-5 Negotiation of contract amend- 
ments (change orders). 


(a) Grantee responsibility. Grantees 
are responsible for negotiation of con- 
struction contract change orders. This 
function may be performed by the 
grantee directly or, if authorized, by 
his engineer. During negotiations with 
the contractor the grantee shail: 

(1) Make certain that the contractor 
has a clear understanding of the scope 
and extent of work and other essential 
requirements; 

(2) Assure that the contractor dem- 
onstrates that he will make available 
or will obtain the necessary personnel, 
equipment and materials to accom- 
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plish the work within the required 
time; and 

(3) Assure a fair and reasonable 
price for the required work. 

(b) Changes in contract price or 
time. The contract price or time may 
be changed only by a change order. 
When negotiations are required, they 
shall be conducted in accerdance with 
paragraph (c) or (d) of this section, as 
appropriate. The value of any work 
covered by a change order or of any 
claim for increase or decrease in the 
contract price shall be determined by 
the method set forth in paragraphs 
(b\(1) through (b)(3) of this section 
which is most advantageous to the 
grantee. 

(1) Unit prices. 

di) Original bid items. Unit prices 
previously approved are acceptable for 
pricing changes of original bid items. 
However, when changes in quantities 
exceed 15 percent of the original bid 
quantity and the total dollar change 
of that bid item is significant, the 
grantee shall review the unit price to 
determine if a new unit price should 
be negotiated. 

’ Gi) New items. Unit prices of new 
items shall be negotiated. 

(2) A lump sum to be negotiated. 

(3) Cost reimbursement—the actual 
cost for labor, direct overhead, materi- 
als, supplies, equipment, and other ser- 
vices necessary to complete the work 
plus an amount to be agreed upon to 
cover the cost of general overhead and 
profit to be negotiated. 

(c) For each change order not in 
excess of $100,000 the contractor shall 
submit sufficient cost and pricing data 
to the grantee to enable the grantee to 
determine the necessity and reason- 
ableness of costs and amounts pro- 
posed, and the allowability and eligi- 
bility of costs proposed. 

(d) For each change order in excess 
of $100,006, the contractor shall 
submit to the grantee for review suffi- 
cient cost and pricing data as de- 
scribed in paragraphs (d)(1) through 
(d)(6) of this section to enable the 
grantee to ascertain the necessity and 
reasonableness of costs and amounts 
proposed, and the allowability and eli- 
gibility of costs proposed. 

(1) As a minimum, proposed change 
order costs shall be presented on EPA 
Form 5700-41 on which the contractor 
shall certify that proposed costs re- 
flect complete, current, and accurate 
cost and pricing data applicable to the 
date of the change order. 

(2) In addition to the specific ele- 
ments of cost, the estimated amount 
of profit shail be set forth separately 
in the cost summary for fixed price 
change orders and a specific total 
dollar amount of profit will be set 
forth separately in the cost summary 
for cost reimbursement change orders. 


RULES AND REGULATIONS 


(3) The grantee may require more 
detailed cost data than the form re- 
quires in order to substantiate the rea- 
sonableness of proposed change order 
costs. EPA normaliy requires more de- 
taiied documentation only when the 
contractor is unable to certify that 
proposed change order cost data are 
complete, current, and accurate. EPA 
may, on a selected basis, perform a de- 
tailed cost analysis on any change 
order. 

(4) Appropriate consideration should 
be given to § 30.710 of this subchapter 
which contains general cost principles 
which must be used for the determina- 
tion and allowability of costs under 
grants. The contracter’s actual costs, 
direct and indirect, allowable for Fed- 
eral participation shall be determined 
in accordance with the terms and con- 
ditions of the contract, this subpart 
and the cost principles included in 41 
CFR 1-15.2 and 1-15.4. Examples of 
costs which are not allowable under 
those cost principles include, but are 
not limited to, entertainment, interest 
on borrowed capital and bad debts. 

(5) For costs under cost reimburse- 
ment change orders, the contractor 
shall have an accounting system which 
accounts for such costs in accordance 
with generally accepted accounting 
principles. This system shall provide 
for the identification, accumulation 
and segregation of allowabie and un- 
allowabie change orders. Allowable 
change order costs shall be determined 
in accordance with paragraph (d)(4) of 
this section. The contractor must pro- 
pose and account for such costs in a 
manner consistent with his normal ac- 
counting procedures. 

(6) Change orders awarded on the 
basis of review of a cost element sum- 
mary and a certification of compiete, 
current, and accurate cost and pricing 
data shali-be subject to downward re- 
negotiation or recoupment of funds 
where subsequent audit substantiates 
that such certification was not based 
on complete, current and accurate cost 
and pricing data and on costs allowa- 
ble under the appropriate FPR cost 
principles (41 CFR 1-15.2 and 1-15.4) 
at the time of change order execution. 

(e) EPA review. In addition to the re- 
quirements of §§ 35.935-10 (copies of 
contract documenis) and 35.935-11 
(project changes), the grantee shail 
submit. before the execution of any 
change order in excess of $100,600, to 
the EPA Project Officer for review: 

(1) The cost and pricing data the 
contractor submitted; 

(2) A certification of review and ac- 
ceptance of the contractor’s cost or 
price; and 

(3) A copy of the proposed change 
order. ; 

(f) Profit. The cijective of negotia- 
tions shall be the exercise of sound 
business judgment and good adminis- 
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trative practice including the determi- 
nation of a fair and reasonable profit 
based on the contractor’s assumption 
of risk and input to total performance 
and not merely the application of a 
predetermined percentage factor. For 
the purpose of negeotiated change 
orders to construction contracts under 
EPA grants, profit is defined as the 
net proceeds obtained by deducting all 
allowabie costs (direct and indirect) 
from the price. The grantee should 
review the estimate or profit as he re- 
views all other elements of price. 

(g) Related work. Related work shall 
not be split into two amendments or 
change orders mereiy to keep it under 
$160,000 and thereby avoid the re- 
quirements of paragraph (d) of this 
section. For change orders which in- 
clude both additive and deductive 
items: 

(1) If any single item (additive or de- 
ductive) exceeds $100,000, the require- 
ments of paragraph (d) cf this section 
shall be applicable. 

(2) If no single additive or deductive 
item has a value of $100,000, but the 
total price of the change order is over 
$100,000, the requirements of para- 
graph (d) of this section shall be appli- 
cable. 

(3) If the total of additive items of 
work in the change order exceeds 
$100,000, or the total of deductive 
items of work in the change order ex- 
ceeds $100,000, and the net price of 
the change order is less than $100,000, 
the requirements of paragraph (d) of 
this section shall apply. 


§ 35.938-6 Pregress payments to contrac- 
tors. 

(a) Policy. EPA policy is that, except 
as State law otherwise provides, gran- 
tees should make prompt progress 
payments to prime contractors and 
prime contractors should make 
prompt progress payment to subcon- 
tractors and suppliers for eligible con- 
struction, material, and equipment 
costs, including those of undelivered 
specifically manufactured equipment, 
incurred under a contract under an 
EPA constructicn grant. 

(b) Conditions of progress payments. 
For purposes of this section, progress 
payments are defined as iollows: 

(1) Payments for work in place. 

(2) Payments for materials or equip- 
ment which have been delivered to the 
construction site, or which are stock- 
piled in the vicinity of the construc- 
tion site, in accordance with the terms 
of the contract, when conditional or 
final acceptance is made by or for the 
grantee. The grantee shall assure that 
items for which progress payments 
have been made are adequately in- 
sured and are protected through ap- 
propriate security measures. Costs of 
such insurance and security are al- 


FEDERAL REGISTER, VOL. 43, NO. 198—WEDNESDAY, SEPTEMBER 27, 1978 





44082 


lowable costs in accordance with 
§ 35.940. 

(3) Payments for undelivered specifi- 
cally manufactured items or equip- 
ment (excluding off-the-shelf or cata- 
log items), as work on them pro- 
gresses. Such payments must be made 
if provisions therefor are included in 
the bid and contract documents. Such 
provisions may be included at the 
option of the grantee only when ali of 
the following conditions exist: 

(i) The equipment is so designated in 
the project specifications; 

(ii) The equipment to be specifically 
manufactured for the project could 
not be readily utilized on nor diverted 
to another job; and 

(iii) A fabrication period of more 
than 6 months is anticipated. 

(c) Protection of progress paymenis 
made for specifically manufactured 
equipmeni. The grantee will assure 
protection of the Federal interest in 
progress payments made for iterns or 
equipment referred to in paragraph 
(b3) of this section. This protection 
must be acceptable to the grantee and 
must take the form of: 

(1) Securities negotiable without re- 
course, condition or restrictions, a pro- 
gress payment bond, or an irrevocable 
letter of credit provided to the grantee 
through the prime contractor by the 
subcontractor or supplier; and, 

(2) For items or equipment in excess 
of $200,560 in value which are manu- 
factured in a jurisdiction in which the 
Uniform Commercial Code is applica- 
ble, the creation and perfection of a 
security interest under the Uniform 
Commercial Code reasonably adequate 
to protect the interests of the grantee. 

{d) Limitations on progress pav- 
ments for specificaily manufactured 
equipment. (1) Progress payments 
made for specifically manufactured 
equipment or items shall be limited to 
the following: 

(i) A first payment vpon submission 
by the prime contractor of shop draw- 
ings for the equipment or items in an 
amount not exceeding 15 percent of 
the contract or item price plus appro- 
priate and allowable higher tier costs; 
and 

(ii) Subsequent to the grantee’s re- 
lease or approval for manufacture, ad- 
ditional payments not more frequently 
than monthly thereafter up to 75 per- 
cent of the contract or item price plus 
appropriate and allowable higher tier 
costs. However, payment may also be 
made in accordance with the contract 
and grant terms and conditions for an- 
cillary onsite work before deiivery of 
the specifically manufactured equip- 
ment or items. 

(2) In no case may progress pay- 
ments for undelivered equipment or 
items under paragraph (d)(1)(i) or 
(d)(1)ii) of this section be made in an 
amount greater than 75 percent of the 
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cumulative incurred costs allocable to 
contract performance with respect to 
the equipment or items. Submission of 
a request for any such progress pay- 
ments must be accompanied by a certi- 
fication furnished by the fabricator of 
the equipment or item that the 
amount of progress payment claimed 
constitutes not more than 75 percent 
of cumulative incurred costs allocable 
to contract performance, and in addi- 
tion, in the case of the first progress 
payment request, a certification that 
the amount claimed does not exceed 
15 percent of the contract or item 
price quoted by the fabricator. 

(3) As used in this section, the term 
“costs allocable to contract perform- 
ance” with respect to undelivered 
equipment or items includes all ex- 
penses cf contract performance which 
are reasonable, allocable to the con- 
tract, consistent with sound and gener- 
ally accepted accounting principles 
and practices consistently applied, and 
which are not excluded by the con- 
tract. 

(e) Enforcement. A subcontractor or 
supplier which is determined by the 
Regional Administrator to have frus- 
trated the intent of the provisions re- 
garding progress payments for major 
equipment or specificaily manutfac- 
tured equipment through intentional 
forfeiture of its bond or failure te de- 
liver the equipment may be deter- 
mined nonresponsible and ineligible 
for further work under EPA grants. 

(f) Contract provisions. Where ap- 
plicable, appropriate provisions re- 
garding progress payments must be in- 
cluded in each contract and subcon- 
tract. Grantees must use clauses ac- 
ceptable to the EPA Regional Admin- 
istrator. 

‘z) Implementation. The foregoing 
progress payments policy should be 
implemented in invitations for bids 
under step 3 grants. If provision for 
progress payments is made after con- 
tract award, it must be for considera- 
tion that the grantee deems adequate. 


§ 35.938-7 
ments. 


Retention from progress pay- 


(a) The grantee may retain a portion 
of the amount ctherwise due the con- 
tractor. Except as State law otherwise 
provides, the amount the grantee re- 
tains shall he limited to the following: 

(1) Withholding of not more than 10 
percent of the payment claimed until 
work is 50 percent complete; 

(2) When work is 50 percent ccem- 
plete, reduction of the withholding to 
5 percent of the dollar value of ail 
work satisfactorily completed to date, 
provided that the contractor is making 
satisfactory progress and there is no 
specific cause for greater withholding; 

(3) When the werk is substantially 
complete (operational or beneficial oc- 
cupancy), the withheld amount shall 


be further reduced below 5 percent to 
only that amount necessary to assure 
completion. 

(4) The grantee may reinstate up to 
10 percent withholding if the grantee 
determines, at its discretion, that the 
contractor is not making satisfactory 
progress or there is other specific 
cause for such withholding. 

(5) The grantee may accept securi- 
ties negotiable without recourse, con- 
dition or restrictions, a release of re- 
tainage bond, or an irrevocable letter 
of credit provided by the contractor 
instead of all or part of the cash re- 
tainage. 

(ob) The foregoing retention policy 
shall be implemented with respect to 
all step 3 projects for which plans and 
specifications are approved after 
March 1, 1976. Appropriate provision 
to assure compliance with this policy 
must be included in the bid documents 
for such projects initially or by adden- 
dum before the bid submission date, 
and as a special condition in the grant 
agreement or in a grant amendment. 
For ali previous active projects, the 
grantee may implement the foregoing 
policy through contract amendment 
upon written request to the grantee by 
the contractor upon consideration 
that the grantee deems adequate. 

(c) Under §30.620-3 of this sub- 
chapter, a grantee who delays dis- 
bursement of grant funds will be re- 
quired to credit to the United States 
all interest earned on those funds. 


§ 35.938-8 Required construction contract 
provisions. 


Each construction contract must in- 
cludethe “Supplemental General Con- 
ditions” set forth in appendix C-2 to 
this subpart. 


§ 35.938-9 Subcontracts under construc- 
tion contracts. 


(a) The award or execution of sub- 
contracts by a prime contractor under 
a construction contract awarded to the 
prime contractor by the grantee, and 
the precurement and negotiation pro- 
cedures used by prime contractors in 
awarding or executing subcontracts 
are not required to comply with any of 
the provisions, selection procedures, 
policies or principles set forth in 
§ 35.936 or § 35.938 except those speci- 
ficially stated in this section. In addi- 
tion, the bid protest procedures of 
§ 35.939 are not available to parties ex- 
ecuting subcontracts with prime con- 
tractors except as specificially pro- 
vided in that section. 

(b) The award or execution of sub- 
contracts by a prime contractor under 
a formally advertised, competitively 
bid, fixed price construction contract 
awarded to the prime contractor by 
the grantee, and the procurement and 
negotiation procedures used by such 
prime contractors in awarding or ex- 
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ecuting such subcontracts must 
comply with the following: 

(1) §35.936-2 (Grantee procurement 
systeins; State or local law); 

(2) §35.936-7 (Small and minority 
business); 

(3) § 35.936-13 (Specifications); 

(4) §35.936-15 (Limitations on suba- 
greement award); 

(5) §35.936-17 (Fraud and other un- 
lawful or corrupt practices); 

(6) § 35.938-5(d) (Negotiation of con- 
tract amendments); and 

(7) Applicable subagreement clauses 
(see appendix C-2Z, clauses 8, 10, 14, 15, 
16; note clause 11). 

(c) The award of subcontracts under 
construction contracts not described 
above in paragraph (b) of this section 
and the procurement and negotiation 
procedures of prime contractors on 
contracts not meeting that description 
must comply with paragraphs (b)(1) 
through (b)(4) of this section as well 
as the principles of § 35.938-5. 


§ 35.939 Protests. 


(a) General. A protest based upon an 
alleged violation of the procurement 
requirements of §§35.936 through 
35.938-9 of this subpart may be filed 
against a grantee’s procurement action 
by a party with an adversely affected 
direct financial interest. Any such pro- 
test must be received by the grantee 
within the time period in paragraph 
(bX1) of this section. The grantee is 
responsible for resolution of the pro- 
test before the taking of the protested 
action, in accordance with paragraph 
(d) of this section, except as otherwise 
provided by paragraph (j) or (kK) or 
§ 35.938-4(h)}(5). The Regional Admin- 
istrator will review grantee protest de- 
terminations in accordance with para- 
graph (e) of this section, if a timely re- 
quest for such review is filed under 
paragraph (b)(2) of this section. In the 
case of protests which he determines 
are untimely, frivolous, or without 
merit, the Regional Administrator 
may take such actions as are described 
in paragraphs (f)(7), (i1)(2), and (kK) of 
this section. 

(b) Time limitations. (1) A protest 
under paragraph (d) of this section 
should be made as early as possible 
during the procurement process (for 
example, immediately after. issuance 
of a solicitation for bids) to avoid dis- 
ruption of ocr unnecessary delay to the 
precurement process. A protest au- 
thorized by paragraph (d) of this sec- 
ticn must be received by the grantee 
within 1 week after the basis for the 
protest is known or should have been 
known, whichever is earlier (generally, 
for - formally eo rs procurement, 
after bid openirig; within 1 week after 
the basis for the protest is, or should 
have been, known). 

(i) However, in the case of an alleged 
viclation of the specification require- 
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ments of § 35.936-13 (e.g., that a prod- 
uct fails to qualify as an “or equal’) or 
other specification requirements of 
this subpart, a protest need not be 
filed prior to the opening of bids. But 
the grantee may resolve the issue 
before receipt of bids or proposals 
through a written or other formal de- 
termination, after notice and opportu- 
nity to comment is afforded to any 
party with a direct financial] interest. 
(ii) In addition, where an alleged vio- 
lation of the specification require- 
ments of §35.936-13 or other require- 
ments of this subpart first arises sub- 
sequent to the receipt of bids or pro- 
posals, the grantee must decide the 


protest if the protest was received by 


the grantee within 1 week of the time 
that the grantee’s written or other 
formal notice is first received. 

(2) A protest appeal authorized by 
paragraph (e) of this section must be 
received by the Regional Administra- 
tor within 1 week after the complain- 
ant has received the grantee’s determi- 
nation. 

(3) If a protest is mailed, the com- 
plaining party bears the risk of nonde- 
livery within the required time period. 
It is suggested that all documents 
transmitted in accordance with this 
section be mailed by certified mail 
(return receipt requested) or otherwise 
delivered in a manner which will ob- 
jectively establish the date of receipt. 
Initiation of protest actions under 
paragraphs (d) or (e) of this section 
may be made by brief telegraphic 
notice accompanied by prompt mailing 
or other delivery of a more detailed 
statement of the basis for the protest. 
Telephonic protests will not be consid- 
ered. 

(c) Other initial requirements. (1) 
The initial protest document must 
briefiy state the basis for the protest, 
and should— 

(i) Refer to the specific section(s) of 
this subpart which allegedly prohibit 
the procurement action; 

(ii) Specifically request a determina- 
tion pursuant to this section; 

(iii) Identify the specific procure- 
ment document(s) or portion(s) of 
them in issue; and 

(iv) Include the name, telephone 
number, and address of the person 
representing the protesting party. 

(2) The party filing the protest must 
concurrently transmit a copy of the 
initial protest document and any at- 
tached documentation to all other par- 
ties with a direct financial interest 
which may be adversely affected by 
the determination of the protest (gen- 
erally, all bidders or proposers who 
appear to have a substantial and rea- 
sonable prospect of receiving an award 
if the protest is denied or sustained) 
and to the appropriate EPA Regional 
Administrator. 
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(d) Grantee determination. (1) The 
grantee is responsible for the initial 
resclution of protests based upon al- 
leged violations of the procurement re- 
quirements of this subpart. 

(2) When the grantee receives a 
timely written protest, he must defer 
the protested procurement action (see 
paragraph (h) of this section) and: 

(i) Afford the complaining party and 
interested parties an opportunity to 
present arguments in support of their 
views in writing or at a conference or 
other suitable meeting (such as a city 
council meeting), 

(ii) Inform the complainant and 
other interested parties of the proce- 
dures which the grantee will observe 
for resolution of the protest; 

(iii) Obtain an appropriate extension 
of the period for acceptance of the bid 
and bid bond(s) of each interested 
party, where applicable; failure to 
agree to a suitable extension of such 
bid and bid bond(s) by the party 
which initiated the protest shall be 
cause for summary dismissal of the 
protest by the grantee or the Regional 
Administrator; and 

(iv) Promptly deliver (preferably by 
certified mail, return receipt request- 
ed, or by personal delivery) its written 
determination of the protest to the 
complaining party and to each other 
participating party. 

(3) The grantee’s determination 
must be accompanied by a legal cpin- 
ion addressing issues arising under 
State, territorial, or local law (if any) 
and, where step 3 construction is in- 
volved, by an engineering report, if ap- 
propriate. 

(4) The grantee should decide the 
protest as promptly as possible—gener- 
ally within 3 weeks after receipt of a 

yrotest, unless extenuating circum- 
stances require a longer period of time 
for prope solution of the protest. 

(e) Regional Administrator review. 
(1) A party with a direct financial in- 
terest adversely affected by a grantee 
determination made under paregraph 
(d) with respect to a procurement re- 
quirement of this subpart may submit 

itten request to the Regional Ad- 
rator for his review of such de- 
termination. Any such request must be 
in writing, must adequately state the 
basis for the protest (including refer- 
ence to the specific section(s) of this 
subpart alleged to prohibit the pro- 
curement action), ana must be re- 
ceived by the Regional Administrator 
within 1 week after the complaining 
party has received the grantee’s deter- 
mination of the protest. A copy of the 
grantee’s determination and other doc- 
umentation in support of the request 
for review shall be transmitted with 
the request. 

(2) The Regional Counsel or his de- 
legee will afford both the grantee and 
the complaining party, as well as any 
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other party with a financial interest 
which may be adversely affected by 
determination of the protest, an op- 
portunity to present arguments in sup- 
port of their views in writing or at a 
conference at a time and place conve- 
nient to the parties as determined by 
the Regional Counsel or his delegee, 
and he shall thereafter promptly 
submit in writing his report and rec- 
ommendations (or recommended de- 
termination) concerning the protest to 
the Regionai Administraior. 

(3) Any such conference should be 
held within net more than 10 days 
after receipt of the request for review 
and the report should be transmitted 
to the Regional Administrator within 
10 days after the date set for receipt 
of the participants’ written materials 
or for the conference. The Regional 
Administrator should transmit his de- 
termination of the protest with an 
adequate explanation theresf to the 
grantee and simultaneously to each 
participating party within 1 week after 
receipt of the repert and recommend:- 
tions. His determination shall consti- 
tute final agency action, from which 
there shall be no further administra- 
tive appeal. The Regicnai Counsel 
may extend these time limitations, 
where appropriate. ‘ 

(4) The Regional Administrator may 
review the record considered by the 
grantee, and any other documents or 
arguments presented by the parties, to 
determine whether the grantee has 
complied with this subpart and has a 
rational basis for its determination. 

(5) If a determination is made by the 
Regional Administrator which is fa- 
vorable to the complainant, the gran- 
tee’s procurement action (fer example, 
contract award) must be taken in ac- 
cordance with such determination. 

(ft) Procedures. (1) Where resohaitic 
of an issue properly raised with re- 
spect to a procurement requirement of 
this subpart requires prior or collater- 
al resolution of a legal issue arising 
under State or locai law, and such law 
is not clearly established in published 
legal decisions of the State or other 
relevant jurisdiction, the grantee or 
Regional Administrator may rely 
upon: 

(i} An opinion of t 
counsel adequately 


he grantee’s legal 
addressing the 
issue (see § 35.934-2(b)}: 


consistent 
to the extent 


(ii) The established or 
practice of the grantee, 
appropriate; or 

(iii) The law of other States or 
jurisdictions as established in 
lished legal decisions; or 

civ) If mone of the forecoing ade- 
quately resolve the issue, published 
decisions of the Comptroiler General 
of the United States (U.S. General Ac- 
counting Office) or of the Federal 
courts addressing Federal require- 
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ments comparable to procurement re- 
quirements of this subpart. 

(2) For the determination of Federal 
issues presented by the protest, the 
Regional Administrator may rely 
upon: 

(i} Determinations of other protests 
decided under this section, unless such 
protesis have been reversed; and 

Gii) Decisions of the omptroller 
General of the United States or of the 
Federal courts addressing Federai re- 
quirements comparable to procure- 
ment requirements of this subpart. 

(3) The Regional Counsel may estab- 
lish additional procedural require- 
ments or deadlines for the submission 
of materials by parities or for the ac- 
complishment of other precedures. 
Where time limitations are established 
by this section or by the Regional 
Counsel, participants must seek to ac- 
complish the required action as 
promptiy as possible in the interest of 
expediting the procurement action. 

(4)°A party who submits a document 
subsequent to initiation of a protest 
proceeding under paragraph (a) or (e) 
of this section must simultaneousiy 
furnish each other party with a copy 
of such document. 

(8) The procedures established by 
this section are not intended to pre- 
clude informal resolution or voluntary 
withdrawal of protests. A complainan 
may withdraw its appeal at any time, 
and the protest proceeding shall 
thereupon be terminated. 

($) The Regional Administrator may 
utilize appropriate provisions of this 
section in the discharge of his respon- 
sibility to review grantee procurement 
under 40 CFR 35.935-2. 

(7) A protest may be dismissed for 
failure to comply with procedural re- 
quirements of this section. 

{g) Burden of proof. (1) In proceed- 
ings under paragraphs (d) and (e) of 
this section, if the grantee proposes to 
award a formally advertised, competi- 
tively bid, fixed price contract to a 
party who-has submitted the apparent 
lowest price, the party initiating the 
protest will bear the burden of proof 
in the protest proceedings. 

(2) In the proceedings 
graph (e} of this sectien— 

(i) If the grantee proposes to award 

formally advertised, competitively 

contract to a bidder 

her than the bidder which submit- 
ted the apparent lowest price, the 
graniee wili bear the burden of prov- 
ing that its determination concerning 
responsiveness is in accordance with 
this subchapter; and 

(ii) If the basis for the grantee’s de- 
termination is a finding of nonrespon- 
sibility, the grantee must establish 
and substantiate the basis for its de- 
termination and must adequately es- 
tablish that such determination has 
been made in good faith. 


under para- 


a 
bid, fixed-price 
ot 


Ch) Deferral of procurement action. 
Upon receipt of a protest under para- 
graph (d) of this section, the grantee 
must defer the protested procurement 
action (for exampie, defer the issuance 
of solicitations, contract award, or is- 
suance of notice to proceed under a 
contract) until 10 days after delivery 
of its determination to the participat- 
ing parties. (The grantee may receive 
or open bids at it own risk, if it consid- 
ers this to be in its best interest; and 
see §35.938-41n)(5).) Where the Re- 
gional Administrator has received a 
written protest under paragraph (e) of 
this section, he must notify the grant- 
ee promptly to defer its protested pro- 
curement action until notified of the 
formal or informal resolution of the 
protest. 

(i) Enforcement. (1) Noncompiiance 
with the procurement provisions of 
this subchapter by the grantee shall 
be cause for enforcement action in ac- 
cordance with one or more of the pro- 
risions Of § 35.965 of this subpart. 

(2) If the Regional Administrator de- 
termines that a protest prosecuted 
pursuant to this section is frivolous, 
he may determine the party which 
prosecuted such protest to be nonre- 
sponsible and ineligible for future con- 
tract award (see also paragraph (k) of 
this section). 

(j) Limitation. A protest may not be 
filed under this section with respect to 
the following: 

(1) Issues not arising under the pro- 
curement provisions of this sub- 
chapter; or 

(2) Issues relating to the selection of 
a consulting engineer, provided that a 
protest may be filed only with respect 
to the mandatory procedural! require- 
ments of §§ 35.937 through 35.937-9; 

(3) Issues primarily determined by 
State or iocal law or ordinances and as 
to which the Regional Administrator, 
upon review, determines that there is 
no contravening Federal requirement 
and that the grantee’s action has a ra- 
tional basis (see paragraph (e){4) of 
this section). 

(4) Provisions of Federal regulations 
applicable to direct Federal contracts, 
unless such provisions are explicitiy 
referred to or incorporated in this sub- 
part; 

(5) Basic project design determina- 
tions (for example, the selection of in- 
cineration versus other methods of dis- 
posal of shidge); 

(6) Award of subcontracts or issu- 
ance of purchase orders under a for- 
maily advertised, competitively bid, 
lump-sum construction contract. How- 
ever, protest may be made with re- 
spect to alleged violation of the follow- 
ing: 

(i) Specification 
§ 35.936-13; or 

(ii) Provisions of this subpart appli- 
cable to the procurement procedures, 


requirements of 
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negotiation or award of subcontracts 
or issuance of purchase orders under 
$§ 35.937-12 (subcontracts under suba- 
greements for architectural or engi- 
neering services) or § 35.938-9 (subcon- 
tracts under construction contracts). 

(k) Summary disposition. The Re- 
gional Administrator may summarily 
dismiss a protest, without proceedings 
under paragraphs (d) or (e) of this sec- 
tion, if he determines that the protest 
is untimely, frivolous or without 
merit—for example, that the protested 
action of the grantee primarily in- 
volves issues of State or local law. Any 
such determination shall refer briefly 
to the facts substantiating the basis 
for the determination. ) 

(1) Index. The EPA General Counsel 
will publish periodically as a notice 
document in the FEDERAL REGISTER an 
index of Regional Administrator pro- 
test determinations. (See, e.g., 43 FR 
29085, July 5, 1978.) 


§ 35.9490 Determination of allowable costs. 
The grantee will be paid, upon re- 


quest in accordance with § 35.945, for. 


the Federal share of all necessary 
costs within the scope of the approved 
project and determined to be allowa- 
ble in accordance with § 30.705 of this 
chapter, this subpart, and the grant 
agreement. 


§ 35.940-1 Allowable project costs. 


Allowable costs include: 

(a) Costs of salaries, benefits, and 
expendable material the grantee 
incurs for the project, except as pro- 
vided in § 35.940-2(g); 

(b) Costs under construction con- 
tracts; 

(c) Professional and consultant ser- 
vices; 

(d) Facilities planning directly relat- 
ed to the treatment works; 
(e) Sewer system 

(§ 35.927); 

(f) Project feasibility and engineer- 
ing reports; 

(g) Costs required under the Uni- 
form Relocation Assistance and Real 
Property Acquisition Policies Act of 
1970 (42 U.S.C. 4621 et seq., 4651 et 
seq.), and part 4 of this chapter; 

(h) Costs of complying with the Na- 
tional Environrsental Policy Act, in- 
cluding costs of public notices and 
hearings: 

(i) Preparation of construction draw- 
ings, specifications, estimates, and con- 
struction contraci documents; 

(j) Landscaping; 

(k) Removal and relocation or re- 
placement of utilities, for which the 
grantee is legally cbligated to pay; 

() Materials acquired, consumed, or 
expended specifically for the project; 

(m) A reasonable inventory of labo- 
ratory chemicals and supplies neces- 
sary to initiate plant operations; 


evaluation 
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(n) Development and preparation of 
an operation and maintenance 
manual; 

(o) A plan of operation, in accord- 
ance with guidance issued by the Ad- 
ministrator; 

(p) Start-up services for new treat- 
ment works, in accordance with guid- 
ance issued by the Administrator; 

(q) Project identification 
(§ 30.625-3 of this chapter); 

(r) Development of a municipal pre- 
treatment program approvable under 
part 403 of this chapter, and purchase 
of monitoring equipment and con- 
struction of facilities to be used by the 
municipal treatment works in the pre- 
treatment program; 

(s) Costs of complying with the pro- 
curement requirements of these regu- 
lations (see § 35.936-20). 


§ 35.940-2 Unallowable costs. 


Costs which are not necessary for 
the construction of a treatment works 
project are unallowable. Such costs in- 
clude, but are not limited to: 

(a) Basin or areawide planning not 
directly related to the project; 

(bo) Bonus payments not legally re- 
quired for completion of construction 
before a contractual completion date; 

(c) Personal injury compensation or 
damages arising out of the project, 
whether determined by adjudication, 
arbitration, negotiation, or otherwise; 

(d) Fines and penalties due to viola- 


signs 


tions of, or failure to comply with, 


Federal, State, or local laws; 

(e) Costs outside the scope of the ap- 
proved project; 

(f) Interest on bonds or any other 
form of indebtedness required to fi- 
nance the project costs; 

(g) Ordinary operating expenses of 
local government, such as salaries and 
expenses of a mayor, city council 
members, or city attorney, except as 
provided in § 35.940-4; 

(h) Site acquisition (for example, 
sewer rights-of-way, sewage treatment 
plantsite, sanitary landfills and sludge 
disposal areas) except as otherwise 
provided in § 35.940-3(a); 

(i) Costs for which payment has 
been or will be received under another 
Federal assistance program; 

(j) Costs of equipment or material 
procured in violation of § 35.938-4(h); 

(k) Costs of studies under § 35.907 
(dX6) and: (dX7) when performed 
solely for the purpose of seeking an 
allowance for removal of poilutants 
under part 403 of this chapter; 

(i) Costs of monitoring equipment 
used by industry for sampling and 
analysis of industrial discharges to 
municipal treatment works; 

(m) Construction of privately-owned 
treatment works, including pretreat- 
ment facilities, except as authorized 
by section 201(h) of the Act and 
§ 35.918; 
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(n) Preparation of a grant applica- 
tion, including a plan of study. 


§ 35.$40-3 Costs allowable, if approved. 


Certain direct costs are sometimes 
necessary for the construction of a 
treatment works. The following costs 
are allowable if reasonable and if the 
Regional Administrator approves 
them in the grant agreement. 

(a) Land acquired after October 17, 
1972, that will be an integral part of 
the treatment process, or that will be 
used for uitimate disposal of residues 
resulting from such treatment (for ex- 
ample, land for spray irrigation of 
sewage effluent). 

(oe) Land acquired after December 
26, 1977, that will be used for storage 
of treated wastewater in land treat- 
ment systems before land application. 

(c) Land acquired after December 26, 
1977, that will be used for composting 
or temporary storage of compost resi- 
dues which result from wastewater 
treatment, if EPA has approved a pro- 
gram for use of the compost. 

{(d) Acquisition of an operable por- 
tion of a treatment works. This type of 
acquisition is generally not allowable 
except when determined by the Re- 
gional Administrator in accordance 
with guidance issued by the Adminis- 
trator. 

(e) Rate determination studies re- 
quired under § 35.925-11. 

(f) A limited amount of end-of-pipe 
sampling and associated analysis of in- 
dustrial discharges to municipal treat- 
ment works as provided in § 35.907(f). 


§ 35.940-4 Indirect costs. 


Indirect costs shall be allowable in 
accordance with an indirect cost agree- 
ment negotiated and incorporated in 
the grant agreement. An indirect cost 
agreement must identify those cost 
elements allowabie under § 35.940-1. 
Where the benefits derived from indi- 
rect services cannot be readily deter- 
mined, a lump sum for overhead may 
be negotiated if EPA determines that 
this amount will be approximately the 
same as the actual indirect costs. 


§ 35.945-5 Disputes concerning allowable 
casts. 

The grantee should seek to resolve 
any guesticns relating to cost allewabi- 
lity or allocation at its earliest oppor- 
tunity (if possible, before execution of 
the grant agreement). Final determi- 
nations concerning the allowability of 
costs shail be conclusive unless ap- 
pealed within 30 days in accordance 
with the “Disputes” provisions of part 
36, subpart J, of this subchapter. 


§ 35.945 Grant payments. 


The grantee shall be paid the Feder- 
al share of allowable project costs in- 
curred within the scope of an ap- 
proved project and which are current- 
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ly due and payable from the grantee 
(i.e., not including withheld or de- 
ferred amounts), subject to the limita- 
tions of §§ 35.925-18, 35.930-5, 35.939- 
6, and 35.965 (b) and (c), up to the 
grant amount set forth im the grant 
agreement and any amendments 
thereto. Payments for engineering ser- 
vices for step 1, 2 or 3 shall be made in 
accordance with §35.937-10 and pay- 
ments for step 3 construction con- 
tracts shall be made in accordance 
with §§35.938-6 and 35.938-7. All ai- 
lowable costs fncurred before initi- 
ation of construction of the project 
must be claimed in the application for 
grant assistance for that project 
before the award of the assistance or 
no subsequent payment will be made 
for the costs. 

(a) Initial request for payment. Upon 
award of grant assistance, the grantee 
may request payment for the unpaid 
Federal share of actual or estimated 
allowable project costs incurred before 
grant award subject to the limitations 
of §35.925-18. Payment for such costs 
shall be made in accordance with the 
negotiated payment schedule included 
in the grant agreement. 

(b) Interim requests for payment. 
The grantee may submit requests for 
payments for allowable costs in ac- 
cordance with the negotiated payment 
schedule included in the grant agree- 
ment. Upon receipt of a request for 
payment, subject to the limitations set 
forth in §30.615-3 of this subchapter 
and §§ 35.935-12, 35.935-13, and 35.935- 
16, the Regional Administrator shall 
cause to be disbursed from available 
appropriated funds such amounts as 
are necessary so that the total amount 
of Federal payments to the grantee 
for the project is equal to the Federal 
share of the actual or estimated al- 
lowable project costs incurred to date, 
as certified by the grantee in its most 
recent request for payment. General- 
ly, payments will be made within 20 
days after receipt of a request for pay- 
ment. 

(c) Adjustment. At any time before 
final payment under the grant, the 
Regional Administrator may cause any 
request(s) for payment to be reviewed 
or audited. Based on such review or 
audit, any payment may be reduced 
for prior overpayment or increased for 
prior underpayment. 

(d) Refunds, rebates, credits, etc. The 
Federal share of any refunds, rebates, 
credits, or other amounts (including 
any interest) that accrue to or are re- 
ceived by the grantee for the project, 
and that are properly allocable to 
costs for which the grantee has been 
paid under a grant, must be credited 
to the current State allotment or paid 
to the United States. Reasonable ex- 
penses incurred by the grantee for the 
purpose of securing such refunds, re- 
bates, credits, or other amounts shall 
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be allowable under the grant when ap- 
proved by the Regional Administrator. 

(e) Final payment, After completion 
of final inspection under § 35.935-14, 
approval of the request for payment 
which the grantee designates as the 
“final payment request,” and the gran- 
tee’s compliance with all applicable re- 
quirements of this subchapter and the 
grant agreement, the Regional Admin- 
istrator shall pay to the grantee any 
balance of the Federal share of allowa- 
bie project costs which has not already 
been paid. The grantee must submit 
the final payment request promptly 
after final inspection. 

(f) Assignment and release. By its ac- 
ceptance of final payment, the grantee 
agrees to assign to the United States 
the Federal share of refunds, rebates, 
credits or other amounts (including 
any interest) properly allocable to 
costs for which the grantee has been 
paid by the Government under the 
grant. The grantee thereby also re- 
leases and discharges the United 
States, its officers, agents, and em- 
ployees from all liabilities, obligations, 
and claims arising out of the project 
work or under the grant, subject only 
to exceptions previously specified in 
writing between the Regional Admin- 
istrator and the grantee. 


§ 35.950 Suspension, termination or an- 
nulment of grants. 


Grants may be suspended under 
§30.915, or terminated or annulled 
under § 30.920. The State agency shall 
be concurrently notified in writing of 
any such action. 


§ 35.955 Grant amendments to 
grant amounts. 


Grant agreements may be amended 
under §30.900-1 of this chapter for 
project changes which have been ap- 
proved under §§ 30.900 and 35.935-11 
of this subchapter. However, no grant 
agreement may be amended to in- 
crease the amount of a grant unless 
the State agency has approved the 
grant increase from available State al- 
lotments and wreallotments under 
§ 35.915. 


§ 35.960 Disputes. 


(a) The Regional Administrator’s 
final determination on the ineligibility 
of a project (see § 35.915(h)) or a grant 
applicant (see § 35.920-1), on the Fed- 
eral share (see §35.930-5(b)), or on 
any dispute arising under a grant shall 
be final and conclusive unless the ap- 
plicant or grantee appeals within 30 
days from the date of receipt of the 
final determination. (See Subpart J of 
Part 30 of this subchapter.) 

(b) The EPA General Counsel will 
publish periodically as a Notice docu- 
ment in the FrpERAL REGISTER a digest 
of grant appeals decisions. 


increase 


§ 35.965. Enforcement. 


If the Regional Administrator deter- 
mines that the grantee has failed to 
comply with any provision of this sub- 
part, he may impose any of the follow- 
ing sanctions: 

(a) The grant may be terminated or 
annulled under § 30.920 of this sub- 
chapter; 

(b) Project costs directly related to 
the noncompliance may be disallowed; 

(c) Payment otherwise due to the 
grantee of up to 10 percent may be 
withheld (see § 30.615-3 of this chap- 
ter); 

(d) Project work may be suspended 
under § 30.915 of this subchapter; 

(e) A noncomplying grantee may be 
found nonresponsible or ineligible for 
future Federal assistance or a noncom- 
plying contractor may be found nonre- 
sponsible or ineligible for approval for 
future contract award under EPA 
grants; 

(f) An injunction may be entered or 
other equitable -relief afforded by a 
court of appropriate jurisdiction; 

(g) Such other administrative or ju- 
dicial action may be instituted if it is 
legally available and appropriate. 


§ 35.970 Contract enforcement. 


(a) Regional Administrator authori- 
ty. At the request of a grantee, the Re- 
gional Administrator is authorized to 
provide technical and legal assistance 
in the administration and enforcement 
of any contract related to treatment 
works for which an EPA grant was 
made and to intervene in any civil 
action involving the enforcement of 
such contracts, including contract dis- 
putes which are the subject of either 
arbitration or court action. Any. assist- 
ance is to be provided at the discretion 
of the Regicnal Administrator and in 
a manner determined to best serve the 
public interest. Factors which the Re- 
gional Administrator may consider in 
determining whether to provide assist- 
ance are: 

(1) Available agency resources. 

(2) Planned or ongoing enforcement 
action. 

(3) The grantee’s demonstration of 
good faith to resolve contract matters 
at issue. 

(4) The grantee’s adequate documen- 
tation. 

(5) The Federal interest in the con- 
tract matters at issue. 

(b) Grantee request. The grantee’s 
request for technical or legal assist- 
ance should be submitted in writing 
and be accompained by documentation 
adequate to inform the Regional Ad- 
ministrator of the nature and necessi- 
ty of the requested assistance. A 
grantee may orally request assistance 
from the Regional Administrator on 
an emergency basis. 

(c) Privity of contract. The Regional 
Administrator’s technical or legal in- 
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volvement in any contract dispute will 
not make EPA a party to any contract 
entered into by the grantee. (See 
§ 35.836-8.) 

(d) Delegation to States. The author- 
ity to provide technical and legai as- 
sistance in the administration of con- 
tract matters described in this section 
may be delegated to a State agency 
under Subpart F of this part if the 
State agency can demonstrate that it 
has the appropriate legal authority to 
undertake such functions. 


APPENDIX A 


COST-EFFECTIVENESS ANALYSIS GUIDELINES 


1. Purpose. These guidelines represent 
Agency policies and procedures for deter- 
mining the most cost-effective waste treat- 
ment management system or component 
part. 

2. Authority. These guidelines are pro- 
vided under sections 212(2)(C) and 217 of 
the Clean Water Act. 

3. Applicability. These guidelines, except 
as otherwise noted, apply to all facilities 
planning under step 1 grant assistance 
awarded after September 320, 1978. The 
guidelines also apply to State or locally fi- 
nanced facilities planning on which subse- 
quent step 2 or step 3:Federal grant assist- 
ance is based. 

4. Definitions. Terms used in these guide- 
lines are defined as follows: 

a. Waste treatment management system. 
Used synonymously with “complete waste 
treatment system” as defined in § 35.905 of 
this subpart. 

b. Cosi-effectiveness analysis. An analysis 

performed to determine which waste treat- 
ment management system or component 
part will result in the minimum total re- 
sources costs over time to meet Federal, 
State, or local requirements. 

c. Planning period. The period over which 
a waste treatment management system is 
evaluated for cost-effectiveness. The plan 
ning period begins with the system’s initial 
operation. 

d. Useful life. The estimated period o! 
time during which a treatment works or a 
component of a ~— treatment manage- 
ment system will be operated. 

e. Disaggregation. The process or result of 
breaking down a sum total of population or 
economic activity for a State or other r 
diction (i.e., designated 268 area or SMMSA) 
into smaller areas or jurisdictions. 

5. Identification, selection, and screening 
of alternatives. 2. Identification of aiterna- 
tives. Ail feasible alternative waste manage- 
ment systems shall be initially identified. 
These alternatives should include systems 


discharging to receiving waters, land appli-_ 


cation systems, on-site and other non-cen- 
tralized systems, including revenue generat- 
ing applications, and systems employing the 
reuse of wastewater and recycyling of pol- 
lutants. In identifying alternatives, the ap- 
plicant shall consider the possibility of no 
action and staged development of the 
system. 

b. Screening of alternatives. The identi- 
fied alternatives shall be systematically 
screened to determine those capabie of 
meeting the applicable Federal, Siate and 
- local criteria. 

c. Selection of alternatives. The identified 
alternatives shall be initially analyzed to de- 
termine which systems have cost-effective 
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potential and which should be 

ed according to #] ‘ tiveness analy- 

sis procedures establi @ guidelines. 
dad. Extent of effort. The extent of effort 

= the level of sophistication used in the 

ost-effectiveness analy houl d reflect the 

a ct’s size and importance. Where proc- 

esses or tect hniques are ¢ ed to be inno- 

vative technology ¢ e 

reduction criterion 

6e(1) of appendix E tot 

cienily detailed cost an ue 

ed to substantiate the claim ho ia satisfac- 

tion of the Regional Administrator. 

6. Cost-effectiveness analysis procedures. 

a. Method of analysis. The resources costs 
shall be determined by evaluating opportu- 
nity costs. For resources that can be ex- 
pressed in monetary terms, the analysis will 
use the interest vs beanies rate established 
in paragraph Se. Moneta ary costs shall be 
calculated in terms of present worth values 
or equivalent annual values over the plan- 
ning pericd defined in section 6b. The anal- 
ysis shall descriptively present nonmone- 
tary factors (e.g., social and env ironmental) 
in a order to determine — ir si signific 


fully evaluat- 


ry nt s condary Pa ctmanas t 

plementation capability, ope 

formance reliability and fl 2 

though such factors as use an overy . 
nergy and scarce resources and See ycling 

nutrients are to be ate ide 

cost analysis, the non-m 

shall also include them The most cos 

tive alternative shall be the waste treatment 

management system which the analysi 

termines ic have the lowest j rs 

or equivalent annual value unl: Ss ar mone- 

tary costs are overriding. The mos 

fective alternative must also me 

mum requirements of pllcahle u 

limitations, groundwater  prote se 

other applicable standards established 

under the Act. 

b. Plannin 1g scabies The planning period 

eness analysis shall 


construction 
cost-effective analysis shall inclu: 
tractors’ costs of construction 
overhead and profit, costs of 1, 
tion, and ges eh Way anc 
tion; costs of design engine g 
ration and engineering vices Quring con- 
struction; costs of administrative and legal 
services including costs of bond sales; star- 
tup costs such as operat training; and in- 
terest during construction. Capital construc- 
tion costs shall alsa include contingency 
allowances consistent with the cost esti- 
mate’s level of precision and detail. 

(2) The cost-effectiveness analysis 
include annual costs for operation anc 
maintanance (including routine replacement 
of equipment and equipment parts). These 
costs shall be adequate to ensure effective 
and dependable operation during the sys- 
tem’s planning period. Annual cests shall be 
divided between fixed annual costs and costs 
which would depend on the annual quantity 
of waste water collected and treated. 


osts 
costs 


reloca- 
nt acquisi- 
field explo- 
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Annual ‘revenues generated by the waste 
treatment management system through 
energy recovery, crop production, or other 
outputs shall be deducted from the annual 
costs for operation and maintenance in ac- 
cordance with guidance issued by the Ad- 
ministrator. 

d. Prices. The applicant shall caiculate the 
various components of costs on the basis o 
market prices prevailing a the time of th 
cost-effectiveness anaiysis. The utiaigals 
shall not allow for inflation of wages and 
pr ices, except those for iand, as described in 

zraph 6h(1) and for natura! gas. This 

lation is based on the implied assump- 
tion ‘that prices, other than the exceptions, 
for resources involved in treatment works 
construction and operation, will tend to 
change over time by approximately the 
Same pe ge. Ch anges in the general 
level of prices will not affect the results of 
the cost-effectiveness mateane Natural gas 
prices shall be escalated at a compound rate 
of 4 percent annually over the planning 
period, unless the Regional Administrator 
determines that the grantee has: justified 
use of a greater or lesser percentage based 
upon regional differentials between histori- 
cal natural gas price escalation and con- 
struction cost escalaticn. Land prices shall 
be appreciated as provided in pee ragraph 
6h(1). Both historical data and fu pro- 
jections suj pport the gas and land price esca- 
lations relative to those for other goods and 
services related to waste water treatment. 
Price escalation rates may be updated peri- 
cdically in accordance with Agency guide- 
lines. 

e. Interest (discount) rate. The rate which 
the Water Resources Council establishes an- 
nually for evaluation of water resource pro- 
jects shall be used. 

f. Interest during construction. (1) Where 
capital expenditures can be expected to be 
fairiy uniform during the construction 
period, interest during construction may be 
calculated at I=1/2FCi where: 


z4ccrued during the con 


struc: 


the interest rate 
6e). 


net be uni- 
period will 


Will 


wie ) Rabie 


La md— ae 
Jaste waiter 
cludes ¢ 


structures (in- 
tems, outfall pipes, 
mains, tunnels, 


Syance 
SV. at 
force 


Other structures (Gi neludes plant building, 
concrete process tankage, basins, lift sta- 
tions structures, etc.)—30-50 years. 

Process equipment—-15-20 years. 

Auxiliary equipment—10-15 years. 

(2} Other useful life periods will be accept- 
able when sufficient justification can be 
provided. Where a system or a component is 
for interim service, the anticipated useful 
life shall be reduced to the period for inter- 
im service. 

h. Salvage value. (1) Land purchased for 

reatment works, including land used as 

part of the treatment process or for ulti- 
mate disposal of residues, may be assumed 
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to have a salvage value at the end of the 
planning period a least equal to its prevail- 
ing market value a the time of the analysis. 
In calculating the salvage value of land, the 
land value shall be appreciated at a com- 
pound rate.of 3 perc: nt annually over the 
planning period, unle:s the Regional Ad- 
ministrator determines that the grantee has 
justified the use of a grcater or lesser per- 
centage based upon histcrical differences 
between local land cost escalation and con- 
struction cost escalation. Th« land cost esca- 
lation rate may be updated ; eriodically in 
accordance with Agency guidelines. Right- 
of-way easements shall be considered to 
have a salvage value not greater than the 
prevailing market value at the time of the 
analysis. 

(2) Structures will be assumed to have a 
salvage value if there is a use for them at 
the end of the planning period. In this case, 
salvage value shall be estimated using 
straight line depreciation during the useful 
life of the treatment works. 

(3) The method used in paragraph éh(2) 
may be used to estimate salvage value at the 
end of the planning period for phased addi- 
tions of process equipment and auxiliary 
equipment. 

(4) When the anticipated useful life of a 
facility is less than 20 years (for analysis of 
interim facilities), salvage value can be 
claimed for equipment if it can be clearly 
demonstrated that a specific market or 
reuse opportunity will exist. 

7. Innovative and aliernative wastewater 
treatment processes and techniques. 

a. Beginning October i, 1978, the capital 
costs of publicly owned treatment works 
which use processes and techniques meeting 
the criteria of appendix E to this subpart 
and which have only a water pollution con- 
trol function, may be eligible if the present 
worth cost of the treatment works is not 
more than 115 percent of the present worth 
cost of the mest cost-effective polluticn con- 
trol system, exclusive of collection sewers 
and interceptors common to the iwo sys- 
tems being compared, by 115 percent, 
except for the following situation. 

b. Where innovative or alternative unit 
processes would serve in lieu of conventional 
unit processes in a conventional waste water 
treatment plant, and tne present worth 
cosis of the nonconventional unit processes 
are less than 50 percent of the present 
worth costs of the treatment plant, multiply 
the oresent worth costs of the replaced con- 
ventional processes by 115 percent, and add 
the cost of nonreplaced unit processes. 

c. The eligibility of multipurpose projects 
which combine a water pollution control 
function with ancther function, and which 
use processes and techniques meeting the 
criteria of appendix E to this subpart, shall 
be determined in accordance with guidance 
issued by the Administrator. 

d. The above provisions exclude individual 
systems under § 35.918. The regional Admin- 
istrator may allow a grantee to apply the 15- 
percent preference authorized by this sec- 
tion to facility plans prepared under step 1 
grant assistance awarded before October 1, 
1978. 

8. Cost-effective staging and sizing of 
treatment works. 

a. Population projections. (1) The disag- 
gregation of State projections of population 
shall be the basis for the population fore- 
casts presented in individual facility plans, 
except as noted. These State projections 
shall be those developed in 1977 by the 
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Bureau of Economic Analysis (BEA), De- 
partment of Commerce, unless, as of June 
26, 1978, the State has already prepared 
projections. These State projections may be 
used instead of the BEA projections if the 
year 2000 State population does not exceed 
that of the BEA projection by more than 5 
percent. If the difference exceeds this 
amount, the State must either justify or 
lower its projection. Justification must be 
based on the historical and current trends 
(e.g., energy and industrial development, 
military base openings) not taken into ac- 
count in the BEA projections. The State 
must submit for approval to the Administra- 
tor the request and justification for use of 
State projections higher than the BEA pro- 
jections. By that time, the State shall issue 
a public notice of the request. Before the 
Administrator’s approval of the State pro- 
jection, the Regional Administrator shall so- 
licit public comments and hold a public 
hearing if important issues are raised about 
the State projection’s validity. State projec- 
tions and disaggregations may be updated 
periodically in accordance with Agency 
guidelines. 

(2) Each State, working with designated 
208 planning agencies, organizations certi- 
fied by the Governor under section 174(a) of 
the Clean Air Act, as amended, and other 
regional planning agencies in the State’s 
nondesignated areas, shall disaggregate the 
State population projection among its desig- 
nated 208 areas, other standard metropoli- 
tan statistical areas (SMSA’s) not included 
in the 208 area, and non-SMSA counties or 
other appropriate jurisdictions. States that 
had enacted laws, as of June 26, 1978, man- 
dating disaggregation of State population 
totals to each county for areawide 298 plan- 
ning may retain this requirement. When 
disageregating the State population total, 
the State shall take imto account the pro- 
jected population and economic activities 
identified in facility plans, areawide 208 
plans and municipal master plans. The sum 
of the disaggregated projections shall not 
exceed the State projection. Where a desig- 
nated 208 area has, as of June 26, 1978, al- 
ready prepared a pcpulation projection, it 
may be used if the year 2000 population 
does not exceed that of the disaggregated 
projection by more than 10 percent. The 
State may then increase its population pro- 
jection to include all such variances rather 
than lower the population projection totals 
for the other areas. If the 208 area popula- 
tion forecast exceeds the i0 percent 
allowance, the 208 agency must lower its 
projection within the allowance and submit 
the revised projection for approval to the 
State and the Regional Administrator. 

(3) The State projection totais and the 
disaggregations will be submitted as an 
output of the statewide water quality man- 
agement process. The submission shall in- 
clude a list of designated 208 areas, all 
SMSA’s, and counties or other units outside 
the 208 areas. For each unit the disaggre- 
gated population shail be shown for the 
years 1980, 1990, and 2000. Each State will 
submit its projection totals and disaggrega- 
tions for the Regional Administrator’s ap- 
proval before October 1, 1979. Before this 
submission, the State shall hold a public 
meeting on the disaggregations and shali 
provide public notice of the meeting consist- 
ent with part 25 of this chapter. (See 
§ 35.917(e).) 

(4) When the State projection totals and 
disaggregations are approved they shall be 


used thereafter for areawide water quality 
management planning as well as for facility 
planning and the needs surveys under sec- 
tion 516(b) of the Act. Within areawide 208 
planning areas, the designated agencies, in 
consultation with the States, shall disaggre- 
gate the 208 area projections among the 
SMSA and non-SMSA areas and then disag- 
gregate these SMSA and non-SMSA projec- 
tions among the facility planning areas and 
the remaining areas. For those SMSA’s not 
included within designated 208 planning 
areas, each State, with assistance from ap- 
propriate regional planning agencies, shall 
disaggregate the SMSA projection among 
the facility planning areas and the remain- 
ing areas within the SMSA. The State shall 
check the facility planning area forecasts to 
ensure reasonableness and consistency with 
the SMSA projections. 

(5) For non-SMSA facility planning areas 
not included in designated areawide 208 
areas, the State may disaggregate popula- 
tion projections for non-SMSA counties 
among facility planning areas and remain- 
ing areas. Otherwise, the grantee is to fore- 
cast future population growth for the facili- 
ty planning area by linear extrapolation of 
the recent past (1960 to present) population 
trends for the planning area, use of correla- 
tions of planning area growth with popula- 
tion growth for the township, county or 
other larger parent area population, or an- 
other appropriate method. A pcpulation 
forecast may be raised above that indicated 
by the extension of past trends where likely 
impacts (e.g., significant new energy devel- 
opments, large new industries, Federal in- 
stallations, or institutions) justify the dif- 
ference. The facilities plan must document 
the justification. These population forecasts 
should be based on estimates of new em- 
ployment to be generated. The State shall 
check individual population forecasts to 
insure consistency with overall projections 
for non-SMSA counties and justification for 
any difference from past trends. 

(6) Facilities plans prepared under step 1 
grant assistance awarded later than 6 
months after Agency approval of the State 
disaggregations shali follow popuiation fore- 
casts developed in accordance with these 
guidelines. . 

b. Wasiewater flow estimates. (1) In deter- 
mining total average daily flow for the 
design of treatment works, the flows to be 
considered include the average daily base 
flows (ADBF) expected from residential 
sources, commercial sources, institutional 
sources, and industries the works will serve 
pilus allowances for future industries and 
nonexcessive infiltration/inflow. The 
amount of nonexcessive infiltration/inflow 
not included in the base flow estimates pre- 
sented herein, is to be determined according 
to the Agency guidance for sewer system 
evaluation or Agency policy on treatment 
and control of combined sewer overflows 
(PRM 75-34). 

(2) The estimation of existing and future 
ADBF, exclusive of flow reduction from 
combined residential, commercial and insti- 
tutional sources, shall be based upon one of 
the following methods: . 

(a) Preferred method. Existing ADBF is es- 
timated based upon a fully documented 
analysis of water use records adjusted for 
consumption and losses or on records of 
wastewater flows for extended dry periods 
less estimated dry weather infiltration. 
Future flows for the treatment works design 
should be estimated by determining the ex- 
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isting per capita flows based on existing 
sewered resident population and multiply- 
ing this figure by the future projected popu- 
lation to be served. Seasonal population can 
be converted to equivalent full time resi- 
dents using the following multipliers: 


Day-use visitor 0.1 to 0.2 
Seasonal visitor 0.5 to 0.8 


The preferred method shall be used wherev- 
er water supply records or wastewater flow 
data exist. Allowances for future increases 
of per capita flow over time will not be ap- 
proved. 

(b) Optional method. Where water supply 
and wastewater flow data are lacking, exist- 
ing and future ADBF shall be estimated by 
multiplying a gallon per capita per day 
(gped) allowance not exceeding those in the 
following table, except as noted below, by 
the estimated total of the existing and 
future resident populations to be served. 
The tabulated ADBF allowances, based 
upon several studies of municipal water use, 
include estimates for commercial and insti- 
tutional sources as well as_ residential 
sources. The Regional Administrator may 
approve exceptions to the tabulated 
allowances where large (more than 25 per- 
cent of total estimated ADBF) commercial 
and institutional flows are documented. 











Description Gallons per 
capita per 


day 





Non-SMSA cities and towns with pro- 
jected total 10-year populations of 
5,000 or less 

Other cities and towns 





65 to 80 





c. Flow reduction. The cost-effectiveness 
analysis for each facility planning area shall 
include an evaluation of the costs, cost sav- 
ings, and effects of flow reduction measures 
unless the existing ADBF from the area is 
less than 70 gpcd, or the current population 
of the applicant municipality is under 
10,000, or the Regional Administrator 
exempts the area for having an effective ex- 
isting flow reduction program. Flow reduc- 
tion measures include public education, pric- 
ing and regulatory approaches or a combi- 
nation of these. In preparing the facilities 
plan and included cost effectiveness analy- 
sis, the grantee shall, as 2 minimum: 

(1) Estimate the flow reductions imple- 
mentable and cost effective when the treat- 
ment works become operational and after 10 
and 20 years of operation. The measures to 
be evaluated shall include a public informa- 
tion program; pricing and regulatory ap- 
proaches; installation of water meters, and 
retrofit of toilet dams and low-flow shower- 
heads for existing homes and other habita- 
tions; and specific changes in lccal ordin- 
ances, building ccdes or plumbing codes re- 
quiring installations of water saving devices 
such as water meters, water conserving toi- 
lets, showerheads, lavatory faucets, and ap- 
pliances in new homes, motels, hotels, insti- 
tutions, and other establishments. 

(2) Estimate the costs of the proposed 
flow reduction measures over the 20-year 
planning period, including costs of public in- 
formation, administration, retrofit of exist- 
ing buildings and the incremental costs, if 
any, of installing water conserving devices 
in new homes and establishments. 

(3) Estimate the energy reductions; total 
cost savings for wastewater treatment, 
water supply and energy use; and the net 
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cost savings (total savings minus total costs) 
attributable to the proposed flow reduction 
measures over the planning period. The esti- 
mated cost savings shall reflect reduced 
sizes of proposed wastewater treatment 
works plus reduced costs of future water 
supply facility expansions. 

(4) Develop and provide for implementing 
a recommended flow reduction program. 
This shall include a public information pro- 
gram highlighting effective flow reduction 
measures, their costs, and the savings of 
water and costs for a typical househoid and 
for the community. In addition, the recom- 
mended program shali comprise those flow 
reduction measures which are cost effective, 
supported by the public and within the im- 
plementation authority of the grantee or 
another entity willing to cooperate with the 
grantee. 

(5) Take into account in the design of the 
treatment works the flow reduction estimat- 
ed for the recommended program. 

d. Industrial flows. (1) The treatment 
works’ total design flow capacity may in- 
clude allowances for industrial flows. The 
allowances may include capacity needed for 
industrial flows which the existing treat- 
ment works presently serves. However, 
these flows shall be carefully reviewed and 
means of reducing them shall be considered. 
Letters of intent to the grantee are required 
to document capacity needs for existing 
flows from significant industrial users and 
for future flows from all industries intend- 
ing to increase their flows or relocate in the 
area. Requirements for letters of intent 
from significant industrial dischargers are 
set forth in § 35.925-11(c). 

(2) While many uncertainties accompany 
forecasting future industrial flows, there is 
still a need to allow for some unplanned 
future industrial growth. Thus, the cost-ef- 
fective (grant eligible) design capacity and 
flow of the treatment works may include (in 
addition to the existing industrial flows and 
future industrial flows documented by let- 
ters of intent) a nominal flow allowance for 
future nonidentifiable industries or for un- 
planned industrial expansions, provided 
that 208 plans, land use plans and zoning 
provide for such industrial growth. This ad- 
ditional allowance for future unplanned in- 
dustrial flow shall not exceed 5 percent (or 
10 percent for towns with less than 10,000 
population) of the total design flow of the 
treatment works exclusive of the allowance 
or 25 percent of the total industrial flow 
(existing plus documented future), which- 
ever is greater. 

e. Staging of treatment planis. (1) The ca- 
pacity of treatment plants (i.e., new plants, 
upgraded plants, or expanded plants) to be 
funded under the construction grants pro- 
gram shall not exceed that necessary for 
wastewater flows projected during an initial 
staging period determined by one of the fol- 
lowing methods: 

(a) First method. The grantee shall ana- 
lyze at least three alternative staging peri- 
ods (10 years, 15 years, and 20 years). He 
shall select the least costly (i.e., total pres- 
ent worth or average annual cost) staging 
period. 

(b) Second method. The staging period 
shall not exceed the period which is appro- 
priate according to the following table. 
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Stacine Perrons FOR TREATMENT PLANTS 





Staging 
period ' 
(years) 


Flow growth factors (20 years)* 





PiOEEE CIN Eso ccoccacatesscates daiaciaessiesssiazsepsactenteases 20 
1.3 to 1.8 cn 15 
CHRCOR EY SNAG Gi yas sasicdacckcessccictanesseiscenscratgutece 16 








*Ratio of wastewater flow expecied at end of 20 
year planning period to initia! flow at the time the 
plant is expected to become operational. 

‘Maximum initial staging period. 


(2) A municipality may stage the construc- 
tion of a treatment plant for a shorter 
period than the maximum allowed under 
this policy. A shorter staging period might 
be based upon environmental factors (sec- 
ondary impacts, compliance with other envi- 
ronmental laws under § 35.925-14, energy 
conservation, water supply), an objective 
concerning planned modular construction, 
the utilization of temporary treatment 
plants, or attainment of consistency with lo- 
cally adopted plans including comprehen- 
sive and capital improvement plans. Howev- 
er, the staging period in no case may be less 
than 10 years, because of associated cost 
penalties and the time necessary to plan, 
apply for and receive funding, and construct 
later stages. 

(3) The facilities plan shall present the 
design parameters for the proposed treat- 
ment plant. Whenever the proposed treat- 
ment plant components’ size or capacity 
would exceed the minimum reliability re- 
quirements suggested in the EPA technical 
bulletin, ‘Design Criteria for Mechanical, 
Electric, and Fluid System and Component 
Reliability,” a complete justification, includ- 
ing supporting data, shall be provided to the 
Regional Administrator for his approval. 

f. Staging of interceptors. Since the loca- 
tion and length of interceptors will influ- 
ence growth, interceptor routes and staging 
of construction shall be planned carefully. 
They shall be consistent with approved 208 
plans, growth management plans and other 
environmental laws under §35.925-14 and 
shall aise be consistent with Executive 
orders for flood plains and wetlands. 

(1) Intercepters may be allowable for con- 
struction grant funding if they eliminate ex- 
isting point source discharges and accommo- 
date flews from existing habitations that 
violate an enforceable requirement of the 
Act. Unless necessary to meet those objec- 
tives, interceptors should not be extended 
into environmentally sensitive areas, prime 
agricultural lands and other undeveloped 
areas (density less than one household per 2 
acres). Where extension of an interceptor 
through such areas would be necessary -to 
interconnect two or more communities, the 
grantee shall reassess the need for the inter- 
ceptor by further consideration of alterna- 
tive wastewater treatment systems. If the 
reassessment demonstrates a need for the 
interceptor, the grantee shall evaluate the 
interceptor’s primary and secondary envi- 
ronmental impacts, and provide for appro- 
priate mitigating measures such as rerout- 
ing the pipe to minimize adverse impacts or 
restricting future connections to the pipe. 
Appropriate and effective grant conditions 
(e.g., restricting sewer hookups) should be 
used where necessary to protect environ- 
mentally sensitive areas or prime agricultur- 
al lands from new development. NPDES 
permits shall include the conditions to 
insure implementation of the mitigating 
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measures when new permits are issued to 
the affected treatment facilities in those 
cases where the measures are required to 
protect the treatment facilities against over- 
loading. 

(2) Interceptor pipe sizes (diameters for 
cylindrical pipes) allowable for construction 
grant funding shall be based on a staging 
period of 20 years. A larger pipe size corre- 
sponding to a longer staging period not to 
exceed 40 years may be allowed if the grant- 
ee can demonstrate, wherever water quality 
management plans or cther plans developed 
for compliance with laws under § 35.925-14 
have been approved, that the larger pipe 
would be consistent with projected land use 
patterns in such plans and that the larger 
pipe would reduce overall (primary plus sec 
ondary) environmental impacts. These envi- 
ronmental impacts include: 

(a) Primary impacts. (i) Short-term dis- 

tion of traffic, business and other daily 


Destruction of fiora and fauna, 
erosion, and sedimentation. 

{b) Secondary impacts. (i) Pressure to 
rezone or otherwise facilitate unplanned de- 
velopment. 

(ii} Pressure to accelerate growth for 
quicker recovery of the non-Federal share 
of the interceptor investments. 

(iii) Effects on air quality and environ- 
mentally sensitive areas by cultural 
changes. 

(3) The estimation of peak flows in inter- 
ceptors shall be based upon the following 
considerations: 

(a) Daily and seasonal variations of pipe 
flows, the timing of flows from the variou 
parts of the tributary area, and pipe storage 
effects. 

(do) The feasibility of off-pipe storage to 
reduce peak flows. 

(c) The use of an appropriate peak flow 
factor that decreases as ithe average daily 
flow to be conveyed in Pye 

9. Stafe guidelines. a State has devel- 
oped or chooses to hair op comprehensive 
guidelines on cos t-effective sizing and siag- 
ing of treatment works, the Regional Ad- 
ministrater may approve all or portions of 
the State guidance for application to step 1 
facility plans. Approved State guidance may 

e used instead of corresponding portio; 
these guidelines, if the following conditi 
are met: 

a. The State guidance must be at least as 
stringent as the provisions of these guide- 
lines. 

b. The State must have held ai least one 
public hearing on proposéd State guidance, 
under regulations in part 25 of this chapter, 
before submitting the guidance for Agency 
approval. ; 

10. Additional capacity Seyond the cost-e;- 
fective capacity. Treatment works which 
propose to include additional capacity 
beyond the cost-effective capacity deter- 
mined in accordance with these guidelines 
may receive Federal grant assistance if the 
following requirements are met: 

a. The facilities plan shall determine the 
most cost-effective treatment works and its 
associated capacity in accordance with these 
guidelines. The facilities plan shall also de- 
termine the actual characteristics and total 
capacity of the treatment works to be built. 

b. Only a portion of the cost of the entire 
proposed treatment works including the ad- 
ditional capacity shali be eligible for Feder- 
al funding. The portion of the cost of con- 
struction which shall be eligible for Federal 


noise, 


RULES AND REGULATIONS 


funding under sections 203(a) and 202(a) of 
the Act shall be equivalent to the estimated 
construction costs of the most cost-effective 
treatment works. For the eligibility determi- 
nation, the costs of construction of the 
actual treatment works and the most cost- 
effective treatment works must be estimat- 
ed on a consistent basis. Up-to-date cost 
curves published by EPA’s Office of Water 
Program Operations or other cost estimat- 
ing guidance shall be used to determine the 
cost ratios between cost-effective project 
components and those of the actual project. 
These cost ratios shall be multiplied by the 
step 2 cost and step 3 contract costs of 
actual components to determine the eligible 
step 2 and step 3 costs. 

c. The actual treatment works to be built 
shall be assessed. It musi be determined 
that the actual treatment works meets the 
requirements of the National Environmen- 
tal Policy Act and all applicable laws, regu- 
lations, and guidance, as required of ail 
treatment works by §§ 35.925-8 and 35.925- 
14. Particular attention should be given to 
assessing the preject’s potential secondary 

nvironmental effects and to ensuring that 
air quality standards will not be violated. 
The actual treatment works’ discharge must 
not cause violations of water quality stand- 
ards. 

d. The Regional Administrator shall ap- 
prove the plans, specifications, and esti- 
mates for the actual treatment works under 
section 203(a) of the Act, even though EPA 
will be funding only a portion of its de- 
signed capacity. 

e. The grantee shall satisfactorily assure 
the Agency that the funds for the ccnstruc- 
tion costs due to the addtional capacity 
beyond the cost-effective treatment works’ 
capacity as determined by FPA (i.e., the in- 
eligible portion of the treatment works), as 
well as the local share of the crant eligible 
pertion of the consiruction costs will be 
available. 

f. The grantee shall execute ap prop oriate 
grant conditions or cr sat providing that 
the Federal Government is protected from 
any further claim by the grantee, the Staie, 
or any other party for any of the costs of 
consiruction due to the additional capacity. 

g. Industrial cos t recovery s shall be based 
upon the portion « of the Federal grant allo- 
cable to the treatment cf industrial wastes. 

h. The grantee must implement a user 
charge system which applies to the entire 
service area of the grantec, including any 
area served by the additional capacity. 


APPENDIX B—FEDERAL GUIDELINES 
USER CHARGES POR OPERATION 


NANCE OF 
WORKS 


AND MAINTE- 
PUBLICLY OWNED TREATMENT 


(a) Purpose. To set forth advisory infor- 
mation concerning user charges based on 
actuai use pursuant to Section 204 of the 
Clean Water Act, hereinafter referred to as 
the Act. Applicable requirements are set 
forth in Subpart E40 CFR Part 35). 

(b) Authority. The authority for establish- 
ment of the user charge guidelines is con- 
tained in section 204(b)(2) of the Act. 

(ce) Background. Section 204(b)(1) of the 
Act provides that after March 1, 1973, Fed- 
eral grant applicants shall be awarded 
grants only after the Regional Administra- 
tor has determined that the applicant has 
adopted or will adopt a’system of charges to 
assure that each recipient of waste treat- 
ment services will pay its proportionate 


share of the costs of operation and mainte- 
nance, including replacement. The intent of 
the Act with respect to user charges is to 
distribute the cost of operation and mainte- 
nance of publiciy owned treatment works to 
the pollutant source and to promote self- 
sufficiency of treatment works with respect 
to operation and maintenance costs. The 
1977 Amendments amended Section 204(b) 
to allow grantees to establish user charge 
systems based on ad valorem taxes. This ap- 
pendix does not apply to ad valorem user 
charge systems. 

(d) Defin ilions—(1) Reniacement. Expend- 
itures for obtaining and instailing equip- 
ment, accessories, or appurtenances which 
are necessary to maintain the capacity and 
performance during the service life of the 
treatment works for which such works were 
designed and constructed. The term “‘oper- 
ation and maintenance” includes replace- 
ment. 

(2) User charge. A charge levied on users 
of treatment works for the cost ef operation 
and maintenance of such works. 

(e) Classes of users. At least two basic 
types of user charge systems are common. 
The first is to charge each user a share of 
the treatment works operation and mainte- 
nance costs based on his estimate of meas- 

red proportional contribution to the total 
treatment works loading. The second system 
establishes classes for users having similar - 
flows and waste water characteristics; i.e., 
leveis of biochemical oxygen demand, sus- 
pended solids, etc. Each class is then as- 
signed its share of the waste treatment 
works operation and maintenance cosis 
based on the proportional contribution of 
the ciass to the total treatment works load- 
ing. Either system is in compliance with 
these guidelines. 

(f) Criteria agains! which to determine the 
adequacy of user charges. The user charge 
system ail be acpi ed by the Regional 
Adininistrator and shall be maintained by 
the grant esrdance with the follow- 
ing recuirements: + 

(1) The user charge sys tem. 
the distribution of be. > cost of operation and 
maintenance of tre nent works within the 
grantee’s jurisdiction an each user (or user 
class) in proportion deers such user’s contribu- 
tion to the total ater loading of the 
treatment works. Fs i such as strength, 
volume, and delivery fiow rate characteris- 
tics shall be con red and inciuded as the 
basis fer the user’s contribution to ensure a 
porporticnal distribution of operation and 
maintenance costs io each user (or user 
class). 

(2) For the first year of operation, oper- 
ation and maintenance costs shall be based 
upon past experience for existing treatment 
works or some other rational method that 
can be demonstrated to be applicable. 

(3) The grantee shall review user charges 
annually and revise them periodically to re- 
flect actual itreatrnent works operation and 
maintenance cosis. 

(4) The user charge system must generate 
sufficient revenue to offset the cost of all 
treatment works operation and maintenance 
provided by the grantee. 

(5) The user charge system must be incor- 
porated in one or more municipal legisiative 
enactments or other appropriate authority. 
If the project is a regional treatment works 
accepting wastewaters from treatment 
works owned by others, then the subscribers 
receiving waste treatment services from the 
grantee shall have adopted user charge sys- 
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tems in accordance with these guidelines. 
Such user charge systems shall also be in- 
corporated in the appropriate municipal leg- 
islative enactments or other appropriate au- 
thority. 

(g) Modei user charge systems. The user 
charge system adopted by the applicant 
must result in the distribution of treatmént 
works operation and maintenance costs to 
each user (or user class) in approximate pro- 
portion to his contribution to the total 
wastewater loading of the treatment works. 
‘ The following user charge models can be 
used for this purpose; however, the appli- 
cant is not limited to their use. The symbols 
used in the models are as defined below: 


C,=Total operation and maintenance (O. & 
M.) costs per unit of time. 

C,=A user’s charge for O. & M. per unit of 
time. 

C,=A surcharge for wastewaters of exces- 
sive strength. 

V.=O&M cost for transportation and treat- 
ment of a unit of wastewater volume. 
V,=Volume contribution from a user per 

unit of time. 
=Totai volume contribution from all 
users per unit of time. 
B,=O&M cost for treatment of a unit cf 
biochemical oxygen demand (BOD). 
B,=Total BOD contribution from a user per 
unit of time. 
=Totai BOD contribution from all users 

per unit of time. 

B=Concentration of BOD from a 
above a base level. 

S.=C&M cost for treatment of a unit of sus- 
pended solids, 

S,=Total suspended solids 
from a user per unit of time. 

S=Conceniration of SS from a user ahove a 
base level. 

P,.=O&M< cost for treatment of a unit of any 
pollutant. 

P,=Total contribution 
from a user per unit of time. 

P,=Total contribution of any pollutant 
from all users per unit of time. 

P=Concentration of any pollutant from a 
user above a base level. 


(1) Model No. 1. If the treatment works is 
primarily flow dependent or if the BOD, 
suspended solids, and other pollutant con- 
centrations discharged by ail users are ap- 
proximately equal, {hen user charges can be 
develorned on a volume basis in accordance 
with the model below: 


C,=Cy/VAV,) 


(2) Model No. 2.—When BOD, suspended 
solids, or other pollutant concentrations 
from a user exceed the range of concentra- 
tion of these pollutants in normal domestic 
sewage, a surcharge added te 2 base charge, 
calculated by means of Model No, I, can be 
levied. The surcharge can be computed by 
the model below: 


C,=(B.(B)+S4S)4 


(3) Model No. 3.--This model is commonly 
called the “quantity/quality formula”: 


C.=V.V,+B.B.+SS,+P.P, 


(h) Other considerations.—(1) Quantity 
discounts to large volume users will not be 
acceptable. Savings resulting from econo- 
mies of scale should be apportioned to all 
users or user Classes. 

(2) User charges may be established based 
on a percentage of the charge for water 
usage only in cases where the water charge 


user 


contribution 


of any pollutant 


P.AP)IV, 
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is based on a constant cost per unit of con- 
sumption. 


Appenpix C-1—R£QUIRED Provisions— 
CONSULTING ENGINEERING AGREEMENTS 


1. General 

2. Responsibility of the Engineer 

3. Scope of Work 

4. Changes 

5. Termination 

6. Remedies 

7. Payment 

8. Project Design 

9. Audit; Access to Records 
10. Price Reduction for Defective Cost or 

Pricing Data 
11. Subcontracis 
12. Labor Standards 
13. Equal gpa aga 
14. Utilization of Sm 
ness 

15. Covenant Against Contirz 
16. Gratuities 
17. Patents 
18. Copyrights and Righis in Data 


Opportunity 
all or Minority Busi- 


ngent Fees 


i. GENERAL 


° 


The owner and the engineer agree that 
the following provisions apply to the EPA 
grant-eligible work to be performed under 
this agreement and that such provi : 
persede ary conflicting provisions 
agreement, 

(b) The work under y 
funded in part by a grant from ¢ 
vironmental cays Agency. ft 
United States nor the U.S. Eav 
Protection p lbone (i 
party to- this agre 
which covers grant 
to regulation is con 
35.$37, and 35.939 
execution of this agreement. As used in 
these clauses, the words = date of execu- 
tion of this Sarrene it” mean the date of 
execution of this ¢ cai and any subse- 
quent modification *§ the terms, compensa- 
tion ors services pertinent to unper- 
formed work, 

(c) The owner's rights and remedies pro- 
vided be the »se clauses are in addition to any 

and re ies provided by law 
ement. 


nmental 
hereinafter, ‘ EPA") isa 
ent, This _agreement 
is subject 

40 ‘CFR R 35.936, 

on the date of 


or this ag 


2. RESPONSIBILITY Of THE ENGI 


(a) The engineer shail be res 
the professional quality, technic 1 accuracy, 
timely completion, and the coordination of 
all designs, drawings specifica tions, reports, 
and other services fuz the engi- 
neer under this agreement. e engineer 
shall, without additional compensation, cor- 
rect or revise any errors, om ns, or other 
deficiencies in his designs, drawings, specifi- 
cations, reports, and er services. 

(b) The engineer sh perform such pro- 
fessional services as y De necessary to ac- 
complish the work required to be performed 
under this agreement, in accordance with 
this agreement and applicable EPA require- 
ments in effect on the date of execution of 
this agreement. 

(c) The owner’s or EPA's approva! of 
drawings, designs, specifications, reports, 
and incidental engineering work or materi- 
als furnished hereunder shall not in any 
way relieve the engineer of responsibility 
for the technical adequacy of his work. Nei- 
ther the owner’s nor EPA’s review, approval 
or acceptance of, nor payment for, any of 
the services shall be construed to operate as 
@ waiver of any righis under this agreement 
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or of any cause of action arising out of the 
performance of this agreement. 

(d) The engineer shall be and shail remain 
liable, in accordance with applicable law, for 
ail damages to the owner or EPA caused by 
the engineer’s negligent performance of any 
of the services furnished under this agree- 
ment, except for errors, omissions or other 
deficiencies to the extent attributable to the 
owner, owner-furnished data or any third 
party. The engineer shall not be responsible 
for any time delays in the project caused by 
circumstances beyond the engineeer’s con- 
trol. Where innovative processes or tech- 
niques (see 40 CFR 35.908) are recommend- 
ed by the engineer and are used, the engi- 
neer shail be liable only for gross negligence 
to the extent of such use 


3. SCOPE OF WORK 


The services to be performed by the engi- 
meer shali include all services required to 
complete the task or Step in accordance 
with applicable EPA regulations (40 CFR 
Part 35, Subpart E in effect on the date of 
execution of this agreement) to the extent 
of the scope of work as defined and set cut 
in the engineering services agreement to 
which these provisions are attached. 


4. CHANCES 


(a) The owner may, at any time, by writ- 
rder, make changes within the general 

of this agreement 

se performed. 


in the services cr 
If such changes cause 
se or decrease in the engineer’s 
or time required for, performance of 
any services under this agreement, whether 
or not changed by any order, an equitable 
adiustment shall be made and this agree- 
ment shall be modified in writing according- 
eer must assert any claim for 
adjustment under this clause in writing 
within 30 days froin the date cf receipt by 
the engineer of the notification of chang 
uniess the owner grants a further period of 
time before the date of final payment under 
this agreement. 
(b) No serv 
compensation 
neer shall 


for which an addition 
1 be charged by the eng 
be furn ished without the written 
authorization of the owne 

(c) In the ste that the ere is a modifica- 
tion of EPA requirements relating to the 
services to be pe rformed | under this agree- 
ment after the date of execution of this 
agreement, the increased ¢ oF decreased cost 
of performance of ervices ab cieg eg i 
in this agre flected in ca 
i 2greement., 


5. TERMINATION 


(a) Hither party may terminate this agree- 
ment, in whole cr in part, in writing, if the 
other party substantially fails to fulfill its 
obligations under this agreement through 
no fault of the terminating party. However, 
no such termination may be effected unless 
the other parity is given (1) not less than ten 
(10) calendar days written notice (delivered 
by certified mail, return receipt ae 
of intent to terminate and (2) an opportuni 
ty for consultation with the ereniaetine 
party before termination. 

(b) The owner may terminate this agree- 
ment, in whole or in part, in writing, for its 
convenience, if the termination is for good 
cause (such as for legal or financial reasons, 
major changes in the work or program re- 
quirements, initiation of 2 new step) and the 
engineer is given (1) not less than ten (1® 
calendar days written notice (delivered by 
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certified mail, return receipt requested) of 
intent to terminate, and (2) an opportunity 
for consultation with the terminating party 
before termination. 

(c) If the owner terminates for default, an 
equitable adjustment in the price provided 
for in this agreement shall be made, but (1) 
no amount shall be allowed for anticipated 
profit on unperformed services or other 
work, and (2) any payment due to the engi- 
neer at the time of termination may be ad- 
justed to the extent of any additional costs 
the owner incurs because of the engineer’s 
default. If the engineer terminates for de- 
fault or if the owner terminates for conven- 
ience, the equitable adjustment shall in- 
clude a reasonable profit for services or 
other work performed. The equitable ad- 
justment for any termination shall provide 
for payment to the engineer for services 
rendered and expenses incurred before the 
termination, in addition to termination set- 
tlement costs the engineer reasonably 
incurs relating to commitments which had 
become firm before the termination. 

(d) Upon receipt of a termination action 
under paragraphs (a) or (b) above, the engi- 
neer shall (1) promptly discontinue all ser- 
vices affected (unless the notice directs oth- 
erwise), and (2) deliver or otherwise make 
available to the owner all data, drawings, 
specifications, reports, estimates, summar- 
ies, and such other information and materi- 
als as the engineer may have accumulated 
in performing this agreement, whether com- 
pleted or in process. 

(e) Upon termination under paragraphs 
(a) or (b) above, the owner may take over 
the work and prosecute the same to comple- 
tion by agreement with another party or 
otherwise. Any work the owner takes over 
for completion will be completed at the 
owner's risk, and the owner will hold harm- 
less the engineer from all claims and dam- 
ages arising out of improper use of the engi- 
neer’s work. 

(f) If, after termination for failure of the 
engineer to fulfill contractual obligations, it 
is determined that the engineer had not so 
failed, the termination shall be deemed to 
have been effected for the convenience of 
the owner. In such event, adjustment of the 
price provided for in this agreement shall be 
made as paragraph (c) of this clause pro- 
vides. 


6. REMEDIES 


Except as this agreement otherwise pro- 
vides, all claims, counter-claims, disputes, 
and other matters in question between the 
owner and the engineer arising out of or re- 
lating to this agreement or the breach of it 
will be decided by arbitration if the parties 
hereto mutually agree, or in a court of com- 
petent jurisdiction within the State in 
which the owner is located. 


7. PAYMENT 


(a) Payment shall be made in accordance 
with the payment schedule incorporated in 
this agreement as soon as practicable upon 
submission of statements requesting pay- 
ment by the engineer to the owner. If no 
such payment schedule is incorporated in 
this agreement, the payment provisions of 
paragraph (b) of this clause shall apply. 

(b) The engineer may request monthly 
progress paymenis and the owner shall 
make them as soon as practicable upon sub- 
mission of statements requesting payment 
by the engineer to the owner. When such 
progress payments are made, the owner may 
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withhold up to ten (10) percent of the vou- 
chered amount until satisfactory completion 
by the engineer of work and services within 
a step called for under this agreement. 
When the owner determines that the work 
under this agreement or any specified task 
hereunder is substantially complete and 
that the amount of retained percentages is 
in excess of the amount considered by him 
to be adequate for his protection, he shail 
release to the engineer such excess amount. 

(c) No payment request made under para- 
graph (a) or (b) of this clause shall exceed 
the estimated amount and value of the work 
and services performed by the engineer 
under this agreement. The engineer shail 
prepare the estimates of work performed 
and shall supplement them with such sup- 
porting data as the owner may require. 

(d) Upon satisfactory completion of the 
work performed under this agreement, as a 
condition precedent to final payment under 
this agreement or to settlement upon termi- 
nation of the agreement, the engineer shall 
execute and deliver to the owner a release 
of all claims against the owner arising uncer 
or by virtue of this agreement, other than 
such claims, if any, as may be specifically 
exempted by the engineer from the oper- 
ation of the release in stated amounts to be 
set forth therein. 


8. PROJECT DESIGN 


(a) In the performance of this agreement, 
the engineer shall, to the extent practicable, 
provide for maximum use of structures, ma- 
chines, products, materials, construction 
methods, and equipment which are readily 
available through competitive procurement, 
or through standard or proven production 
techniques, methods, and processes, consist- 
ent with 40 CFR 35.936-3 and 35.936-13 in 
effect on the date of execution of this agree- 
ment, except to the extent to which innova- 
tive technology may be used under 40 CFR 
35.908 in effect on the date of execution of 


_this agreement. 


(b) The engineer shall not, in the perform- 
ance of the work under this agreement, pro- 
duce a design or specification which would 
require the use of structures, machines, 
products, materials, construction methods, 
equipment, or processes which the engineer 
knews to be available only from a sole 
source, unless the engineer has adequately 
justified the use of a sole source in writing. 

(ec) The engineer shall not, in the perform- 
ance of the work under this agreement, pro- 
duce a design or specification which would 
be restrictive in. violation of sec. 204(a)(6) of 
the Clean Water Act. This statute requires 


’ that no specification for bids or statement 


of work shali be written in such a manner as 
to contain proprietary, exclusionary, or dis- 
criminatory requirements other than those 
based upon performance, unless such re- 
quirements are necessary to test or demon- 
strate a specific thing, or to provide for nec- 
essary interchangeability of parts and 
equipment, or at least two brand names or 
rade names of comparable quality or utility 
are listed and are followed by the words “or 
equal.” With regard to materials, if a single 
material is specified, the engineer must be 
prepared to substantiate the basis for the 
selection of the material. 

(d) The engineer shall report to the owner 
any sole-source or restrictive design or speci- 
fication giving the reasen or reasons why it 
is necessary to restrict the design or specifi- 
cation. 


(e) The engineer shall not knowingly 
specify or approve the performance of work 
at a facility which is in violation of clean air 
or water standards and which is listed by 
the Director of the EPA Office of Federal 
Activities under 40 CFR Part 15. 


9. AUDIT; ACCESS TO RECORDS 


(a) The engineer shail maintain books, 
records, documents, and other evidence di- 
rectly pertinent to performance on EPA 
grant work under this agreement in accord- 
ance with generally accepted accounting 
principles and practices consistently ap- 
plied, and 40 CFR 30.605, 30.805, and 35.935- 
7 in effect on the date of execution of this 
agreement. The engineer shall also main- 
tain the financial information and data used 
by the engineer in the preparation or sup- 
port of the cost submission required under 
40 CFR 35.937-6(b) in effect on the date of 
execution of this agreement and a copy of 
the cost summary submitted to the owner. 
The U.S. Environmental Protection Agency, 
the Comptroiler General of the United 
States, the U.S. Department of Labor, 
owner, and {the State water pollution con- 
trol agency] or any of their duly authorized 
representatives shall have access to such 
books, records, documents, and other evi- 
dence for inspection, audit, and copying. 
The engineer will provide proper facilities 
for such access and inspection. 

(b) The engineer agrees to include para- 
graphs (a) through (e) of this clause in all 
his contracts and all tier subcontracts di- 
rectly related to project performance that 
are in excess of $10,000. 

(c) Audits conducted under this provision 
shall be in aecordance with generally ac- 
cepted auditing standards and established 
procedures and guidelines of the reviewing 
or audit agency(ies). 

(d) The engineer agrees to the disclosure 
of all information and reports resulting 
from access to records under paragraphs (a) 
and (b) of this clause, to any of the agencies 
referred to in paragraph (a), provided that 
the engineer is afforded the opportunity for 
an audit exit conference and an opportunity 
to comment and submit any supporting doc- 
umentation on the pertinent portions of the 
draft audit report and that the final audit 
report will include written comments of rea- 
sonable length, if any, of the engineer. 

(e) The engineer shal! maintain and make 
available records under paragraphs (a) and 
(b) of this clause during performance on 
EPA grant work under this agreement and 
until 3 vears from the date of final EPA 
grant payment for the project. In addition, 
those records which relate to any “Dispute” 
appeal under an EPA grant agreement, to 
litigation, to the settlement of claims aris- 
ing out of such performance, or to costs or 
items to which an audit exception has been 
taken, shall be maintained and made availa- 
ble until 3 years after the date of resolution 
of such appeal, litigation, claim, or excep- 
tion. 


10. PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA 


(This clause is applicable if the amount of 
this agreement exceeds $100,000.) 

(a) If the owner or EPA determines that 
any price, including profit, negotiated in 
connection with this agreement or any cost 
reimbursable under this agreement was in- 
creased by any significant sums because the 
engineer or any subcontractor furnished in- 
complete or inaccurate cost or pricing data 
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or data not current as certified in his certifi- 
cation of current cost or pricing data (EPA 
form 5700-41), then such price, cost, or 
profit shall be reduced accordingly and the 
agreement shall be modified in writing to 
reflect such reduction. 

(b) Failure to agree on a reduction shali 
be subject to the remedies clause of this 
agreement. 


(Note.—Since the ugreement is subject to 
reduction under this clause by reason of de- 
fective cost or pricing daia submitted in 
connection with certain subcontracts, the 
engineer may wish to include a ciause in 
each such subconiract requiring the subcon- 
tractor to appropriaieciy indemnify the engi- 
neer. It is aiso expecied thai any subcontrac- 
tor subject to such indemnification will gen- 
erally require substantially similar indemni- 
fication for defective cost or pricing data re- 
quired to be submitted by his lower tier sub- 
contractors.) 


11. SUBCONTRACTS 


(a) Any subcontractors and outside asso- 
ciates or consultants required by the engi- 
neer in connection with services under this 
agreement will be limited to such individ- 
uais or firms as were specifically identified 
and agreed to during negotiations, or as the 
owner specifically authorizes during the 
performance of this agreement. The owner 
must give prior approval for any substitu- 
tions in or additions to such subconiractors, 
associates, or consultants. 

(b) The engineer may not subcontract ser- 
vices in excess of thirty (30) percent (or 
——— percent, if the owner and the engi- 
neer hereby agree) of the contract price to 
subcontractors or consultants without the 
owner's prior written approval. 


12. LABOR STANDARDS 
To the extent that this agreement in- 


« 


volves “construction” (as defined by the 
Secretary of Labor), the engineer agrees 
that such construction work shali be subject 
to the following labor standards provisions, 
to the extent applicable: 

(a) Davis-Bacon Act (40 U.S.C. 27éa— 
276a-7); 

(b) Contract Work Hours see Safety 
Standards Act (40 U.S.C. 327-323 

(c) Copeland Anti-Kickback ee (18 U.S.C. 
874); and 

(d) Executive Order 11246 ( 
ment Cpportunity); d 
and implementing rules, regulations, and 
relevant orders of the Secretary of Labor or 
EPA. The enginecr further agrees that this 
agreement shali include and be subject to 
the “Labor Standards Provisions for Feder- 
ally Assisted Construction Contracts” (EPA 
form 5720-4) in effect at the time of execu- 
tion of this agreement. 


Equal Employ- 


13. EQUAL EMPLOYMENT OPPORTUNITY 


In accordance with EPA policy as ex- 
pressed in 40 CFR 30.420-5, the engineer 
agrees that he will not discriminate against 
any employee or applicant for employment 
because of race, religion, color, sex, age, or 
national origin. 


14, UTILIZATION OF SMALL AND MINORITY 
BUSINESS 


In accordance with EPA policy as ex- 
pressed in 40 CFR 35.936-7, the engincer 
agrees that qualified small business and mi- 
nority business enterprises shall have the 
maximum practicable opportunity to par- 
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ticipate in the performance of EPA grant- 
assisted contracts and subcontracts. 


15. COVENANT AGAINST CONTINGENT FEES 


The engineer warrants that no person or 
selling agency has been employed or re- 
tained to solicit or secure this contract upon 
an agreement or understanding for a com- 
mission, percentage, brokerage, or contin- 
gent fee, excepting bona fide employees. For 
breach or violation of this warranty the 
owner shall have the right to annul this 
agreement without liability or in its discre- 
tion to deduct from the contract price or 
consideration, or otherwise recover, the full 
amount of such commission, percentage, 
brokerage, or contingent fee. 


16. GRATUITIES 


(a) If it is found, after notice and hearing, 
by the owner that the engineer, or any of 
the engineer’s agents or representatives, of- 
fered or gave gratuities (in the form of en- 
tertainment, gifts, or otherwise), to any offi- 
cial, employee, or agent of the owner, of the 
State, or of EPA in an attempt to secure a 


_contract or favorable treatment in award- 


ing, amending, or making any determina- 
tions related to the performance of this 
agreement, the owner may, by written 
notice to the engineer, terminate the right 
of the engineer to proceed under this agree- 
ment. The owner may aiso pursue other 
rights and remedies that the law or this 
agreement provides. However, the existence 
of the facts upon which the cwner bases 
such findings shall be in issue and may be 
reviewed in proceedings under the remedies 
clause of this agreement. 

(b) In the event this agreement is termi- 
nated as provided in paragraph (a) hereof, 
the owner shail be entitled: (1) To pursue 
the sarne remedies against the engineer as it 
could pursue in the event of a breach of the 
contract by the engincer, and (2) as a penal- 
ty, in addition to any other damages to 
which it may be entitled by law, to exempla- 
ry Gamages in an amount (as determined by 
the owner) which shali be not less than 3 
nor more than 10 times the costs the engi- 
neer incurs in providing any such giatuities 
to any such officer or emplcyee. 


17. PATENTS 


If this agreement involves research, devel- 
opmental, experimental, or demonstration 
work and any discovery or invention arises 
or is developed in the course of or under 
this agreement, such invention or discovery 
shall be subject to the reporting and rights 
provisicns of subpart D of 40 CFR part 39, 
in effect on the date of execution of this 
agreement, including appendix B of pari 30. 
In such case, the engineer shali report the 
discovery or invention to EPA directiy or 
through the owner, and shali otherwise 
comply with the owner’s responsibilities in 
accordance with subpart D of 40 CFR part 
30. The engineer agrees that the disposition 
of rights to inventions made under this 
agreement shall be in accordance with the 
terms and conditions of appendix B. The en- 
gineer shall include appropriate patent pro- 
visions to achieve the purpose of this condi- 
tion in all subcontracts invoiving research, 
developmental, experimental, or demonstra- 
tion work. 


18. COPYRIGHTS AND RIGHTS IN DATA 


(a) The engineer agrees that any plans, 
drawings, designs, specifications, computer 
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programs (which are substantially paid for 
with EPA grant funds), technical reports, 
operating manuals, and other work submit- 
ted with a step 1 facilities pian or with a 
step 2 or step 3 grant application or which 
are specified to be delivered under this 
agreement or which are developed or pro- 
duced and paid for under this agreement 
(referred to in this clause as “Subject 
Data’) are subject to the rights in the 
United States, as set forth in subpart D of 
40 CFR part 30 and in appendix C to 40 
CFR part 30, in effect on the date of execu- 
tion of this agreement. These rights inciude 
the right to use, duplicate, and disclose such 
subject data, in whole or in part, in any 
manner for any purpose whatsoever, and to 
have others do so. For purpcses of this 
clause, “grantee” as used in appendix C 
refers to the engineer. If the material is co- 
pyrightable, the engineer may copyright it, 
as appendix C permits, subject to the rights 
in the Government in appendix C, but the 
owner and the Federal Government reserve 
4& royalty-free, nonexclusive, and irrevocable 
license to reproduce, publish, and use such 
materials, in whoie or in part, and to autho- 
rize others to do so. The engineer shall in- 
clude appropriate provisions to achieve the 
purpose of this condition in all subcontracts 
expected to produce copyrightable subject 
data. 

(b) All such subject data furnished by the 
engineer pursuant to this agreement are in- 
struments of his services in respect of the 
project. It is understood that the engineer 
does not represent such subject data to be 
suitable for reuse on any other project or 
for any other purpose. If the owner reuses 
the subject data without the engineer’s spe- 
cific written verification or adaptation, such 
reuse will be at the risk of the owner, with- 
out liability to the engineer. Any such ver- 
ification or adaptation will entitie the engi- 
neer to further compensation at rates 
agreed upon by the owner and the engineer. 


/ISIONS— 


JONTRACTS 


APPENDIX C-2—REQUIRED Pro 
CoNSTRUCTION 


SUPPLEMENTAL GENERAL CONDITIONS 


. General. 
. Changes. 
. Differing Site Conditions. 
. Suspension of Work. 
Nahi mination for Default; 
De! Jay; Time Extensions. 
6. Teseninahion for Convenience. 
7. Remedies. 
8. Labor Standards. 
9. Utilization of Small or Minority Busi- 
ness. 
10. Audit; Access to Records. 
11. Price Reduction for Defective Cost or 
Pricing Data. 
1. Covenant Against Contingent Fees. 
13. Gratuities. 
14. Patents. 
15. Copyrights and Rights in Data. 
16. Prohibition Against Listed Violating 
Facilities. 
17. Buy American. 


Damages for 


1, GENERAL 


(a) The owner and the contractor agree 
that the following supplemental general 
provisions apply to the work to be per- 
formed under this contract and that these 
provisions supersede any conflicting provi- 
sions cf this contract. 

(b) This contract is funded in part by a 
grant from the U.S. Environmental Protec- 
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tion Agency. Neither the United States nor 
any of its departments, agencies or employ- 
ees is a party to this contract. This contract 
is subject to regulations contained in 40 
CFR 35.936, 35.938, and 35.939 in effect on 
the date of execution of this contract. 

(c) The owner’s rights and remedies pro- 
vided in these clauses are in addition to any 
other rights and remedies provided by law 
or under this contract. 


2. CHANGES 


(a) The owner may, at any time, without 

notice to the sureties, by written order des- 
ignated or indicated to be a change order, 
make any change in the work within the 
genera! scope of the contract, including but 
not limited to changes— 

(1) In the specifications (including draw- 
ings and designs); 

(2) In the method or manner of perform- 
ance of the work; 

(3) In the owner-furnished facilities, 
equipment, Materials, services, or site; or 

(4) Directing acceleration in the perform- 
ance of the work. 

(o) Any other written order or an oral 
order (which terms as used in this para- 
graph (b) shail include direction, instruc- 
tion, interpretation, or determination) from 
the owner,. which causes any such change, 
shall be treated as a change order under 
this clause, if the contractor gives the owner 
written notice a in 1g the date, circum- 


stances, and source of the order and if the 
contractor regards the order as a change 
order. 


(c) Except as provided in this clause, no 
order, statement, cr conduct of the owner 
shall be treated as a change under this 
clause or shall entitle the contractor to an 
equitable adjustment. 

(d) If any change under this clause causes 
an increase or decrease in the contractor's 
cost of, or the time required for, the per- 
formance of any part of the work under this 














contract, whether or not changed by any 
order, an ater adjustment shail be 
mad and th modified in writing 





except for claims 


based on datective specifications, no claim 
for any change un 
lowed 
da VS 


ider (6b) above shall be al- 
for any costs incurred more than 20 
before the contractor gives written 

s there required. Also, in the case of 
for which the owner 
e equitable adjustment 
; elude any increased cost reasonably 
ine urred by the contractor in attempting to 









comply with such defective specifications. 
(e) if os e contractor intends to assert a 
claim fc an equitable adjustment under 








lause, he must, within 30 days after re- 
eipt of a wri iten change order under (a) 
above or the furnishing of a written notice 
under (b) shove, submit to the owner a writ- 
ten statement setting forth the general 
nature and monetary extent of such claim, 
unless the owner extends this period. The 
statement oi claim hereunder may be in- 
cluded in the notice under (b) above. 

(f) No claim by the contractor for an equi- 
table adjustment hereunder shall be al- 
lowed if asserted after final payment under 
this contract 











3. DIFFERING SITE CONDITIONS 


(a) The contractor shall promptly, and 
before such conditions are disturbed, notify 
the owner in writing of: (1) Subsurface or 
latent physical conditions at the site differ- 
ing materially from those indicated in this 
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contract, or (2) unknown physical condi- 
tions at the site, of an unusual nature, dif- 
fering materiaily from those ordinarily en- 
countered and generally recognized as in- 
hering in work of the character provided for 
in this contract. The owner shall promptly 
investigate the conditions. If he finds that 
such conditions do materially differ and 
cause an increase or decrease in the contrac- 
tor’s cost of, or the time reauired for, per- 
formance of any part of the work under this 
contract, whether or not changed as a result 
of such conditions, an equitable adjustment 
shall be made and the contract modified in 
writing accordingly. 

(b) No ciaim of the contractor under this 
clause shali be allowed unless the contractor 
has given the notice required in paragraph 
(a) of this clause, except that the owner 
may extend the prescribed time. 

(c) No claim by the contractor for an equi- 
table adjustment hereunder shall be al- 
lowed if asserted after final payment under 
this contract. 


4. SUSPENSION OF WORK 


(a) The owner may order the contractor in 
writing to suspend, delay, or interrupt ali or 
any part of the work for such period of time 
as he may determine to be appropriate for 
the convenience of the owner. 

(bd) If the performance of ail or any part 
of the work is, for an unreasonable period of 
time, suspended, delayed, or interrupted by 
an act of the owner in administration of this 
contract, or by his failure to act within the 
time specfied in this contract (or if no time 
is specified, within a reasonable time), an 
adjustment shall be made for any increase 
in the cost of performance of this contract 
(excluding profit) mecessarily caused by 
such unreasonable suspensien, delay, or in- 
terruption, and the contract modified in 
writing accordingly. However, no adjust- 
ment shall be made under this clause for 
any suspension, delay, or interruption to the 
extent (i) that performance would have 
been so suspended, delayed, or interrupted 
by any other cause, including the fault or 
negligence of the contractor or (2) for which 
an equitable adjustment is provided for or 
excluded under any other provision of this 
contract. 

(c) No claim under this ss ause shall be al- 
lowed (i) for any costs incurred more than 
20 days before the contractor shall have no- 
tified the owner in writing oi the act or fail- 
ure to act involved (but this requirement 
shall not apply as to a claim resulting from 
a@ suspension order), and (2) uniess the 
claim, in an amount stated, is asserted in 
writing as soon as practicabie after the ter- 
mination of such suspension, delay, or inter- 
ruption, but not later than the date of final 
payment under the contract. 














5. TERMINATION FOR DEFAULT, DAMAGES FOR 
DELAY, TIME EXTENSIONS 


(a) If the contractor refuses or fails to 
prosecute the work, or any separable part of 
the work, with such diligence as will insure 
its completion within the time specified in 
this contract, or any extension thereof, or 
fails to complete said work within such 
time, the owner may, by written notice to 
the contractor, terminate his right te pro- 
ceed with the work or such part of ihe work 
as to which theré has been delay. In such 
event the owner may take over the work 
and prosecute the same to completion, by 
contract or otherwise, and may take posses- 
sion of and use in compieting the work such 


materials, appliances, and plant as may be 
on the site of the work and necessary there- 
for. Whether or not the contractor’s right 
te proceed with the work is terminated, he 
and his sureties. shall be liable for any 
damage to the owner resulting from his re- 
fusal or failure to complete the work within 
the specified time. 

(b) If the contract provides for liquidated 
damages, and if the owner terminates the 
contractor’s right to proceed, the resulting 
damage will consist of such liquidated dam- 
ages until such reasonable time as may be 
required for finai completion of the work to- 
gether with any increased costs the owner 
incurs in completing the work. 

(c) If the contract provides for licuidated 
damages and if the owner does not termi- 
nate the contractor’s right to proceed, the 
resulting damage will consist of such liqui- 
dated damages until the work is completed 
or accepted. 

(d) The contractor’s right to proceed shall 
not be terminated mor the contractor 
charged with resulting damage if: 

(1) The delay in the completion of the 
work arises from causes other than normal 
weather beyond the control and without the 
fault or negligence of the contractor, includ- 
ing, but not restricted to, acts of God, acts 
of the public enemy, acts of the owner in 
either its sovereign or contractual capacity, 
acts of another contractor in the perform- 
ance of a contract with the owner, fires, 
floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, unusually severe 
weather, or delays of subcontractors or sup- 
pliers arising from causes other than 
normal weather beyond the control and 
without the fault or negligence of both the 
contractor and such subcontractors or sup- 
pliers; and 

(2) ‘The contractor, within 10 days from 
the beginning of any such delay (unless the 
owner grants a further period of time before 
the date of final payment under the con- 
tract), notifies the owner in writing of the 
causes of delay. The owner shall ascertain 
the facts and the extent of the delay and 
extend the time for completing the work 
when, in his judgment, the findings of fact 
justify such an extension. His findings of 
fact shall be final and conclusive on the par- 
ties, subject only to appeal as the remedies 
clause of this contract provides. 

(e) If, after notice of termination of the 
contracter’s right to proceed under the pro- 
visions of this clause, it is determined for 
any reason that the contractor was not in 
default under this clause, or that the delay 
was excusable under this clause, the rights 
and obligations of the parties shall be the 
same as if the notice of termination has 
been issued under the clause providing for 
termination for convenience of the owner. 

(f) The rights and remedies of the owner 
provided in this clause are in addition to 
any other rights and remedies provided by 
law or under this contract. 

(g) As used in paragraph (dX1) of this 
clause, the term “subcontractors or supp 
ers” means subcontractors or suppliers at 
any tier. 


6. TERMINATION FOR CONVENIENCE 


(a) The owner may terminate the per- 
formance of work under this contract in ac- 
cordance with this clause in whole, or from 
time to time in part, whenever the owner 
shall determine that such termination is in 
the best interest of the owner. Any such ter- 
mination shall be effected by delivery to the 
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contractor of a notice of termination speci- 
fying the extent to which performance of 
work under the contract is terminated, and 
the date upon which such termination be- 
comes effective. 

(b) After receipt of a notice of termina- 
tion, and except as otherwise directed by 
the owner, the contractor shall: 

(1) Stop work under the contract on the 
date and to the extent specified in the 
notice of termination; 

(2) Place no further orders or subcon- 
tracts for materials, services, or facilities 
except as necessary to complete the portion 
of the work under the contract which is not 
terminated; 

(3) Terminate all orders and subcontracts 
to the extent that they relate to the per- 
formance of work terminated by the notice 
of termination; 

(4) Assign to the owner, in the manner, at 
the times, and to the extent directed by the 
owner, ail of the right, title, and interest of 
the contractor under the orders and subcon- 
tracts so terminated. The owner shail have 
the right, in its discretion, to settle or pay 
any or all claims arising out of the termina- 
tion of such orders and subcontracts; 

(5) Settle all outstanding liabilities and all 
claims arising out of such termination of 
orders and subcontracts, with the approval 
or ratification of the owner to the extent he 
may require. His approval or ratification 
shall be final for all the purposes of this 
ciause; 

(6) Transfer title to the owner, and deliver 
in the manner, at the times, and to the 
extent, if any, directed by the owner, (i) the 
fabricated or unfabricated parts, work in 
precess, completed work, supplies, and other 
material produced as 2 part of, or acquired 
in connection with the performance of, the 
work terminated by the notice of termina- 
tion, and (ii) the completed or partially 
completed plans, drawings, information, and 
other property which, if the contract had 
been completed, would have been required 
to be furnished to the owner; 

(7) Use his best efforts to sell, in the 
manner, at the times, to the extent, and at 
the price or prices that the owner directs or 
authorizes, any property of the types re- 
ferred to in paragraph (6)(8) of this clause, 
but the contractor (i) shall not be required 
to extend credit to any purchaser, and (ii) 
may acquire any such property under the 
conditions prescribed and at a price or 
prices approved by the owner. The proceeds 
of any such transfer or disposition shall be 
applied in reduction of any payments te be 
made by the owner to the contractor under 
this contract or shall otherwise be credited 
to the price or cost of the work covered by 
this contract or paid in such other manner 
as the owner may direct; 

(8) Complete performance of such part of 
the work as shall not have been terminated 
by the notice of termination; and 

(9) Take such action as may be necessary, 
or as the owner may direct, for the protec- 
tion and preservation of the property relat- 
ed to this contract which is in the posses- 
sion of the contractor and in which the 
owner has or may acquire an interest. 

(c) After receipt of a notice of termina- 
tion, the contractor shall submit to the 
owner his termination claim, in the form 
and with the certification the owner pre- 
scribes. Such claim shali be submitted 
promptly but in no event later than 1 year 
from the effective date of termination, 
unless one or more extensions in writing are 
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granted by the owner upon request of the 
contractor made in writing within such 1- 
year period or authorized extension. Howev- 
er, if the owner determines that the facts 
justify such action, he may receive and act 
upon any such termination claim at any 
time after such 1-year period or extension. 
If the contractor fails to submit his termi- 
nation claim within the time allowed, the 
owner may determine, on the basis of infor- 
mation available to him, the amount, if any, 
due to the contractor be e of the termi- 
nation. The owner shall then pay to the 
contractor the amount so determined. 

{d) Subject to the provisions of paragraph 
(ec), the contractor and the owner may agree 
upon the whole or any part of the amount 
or amounts to be paid to the contractor be- 
cause of the total or partial termination of 

























work under this cia The amount or 
amounts may include a _ reasonable 





allowance for profit on work done. However, 
such agreed amount or amounts, exclusive 
of settlement costs, shall not exceed the 
total contract price as reduced by the 
amount of payments otherwise made and as 
further reduced by the contract price of 
work not terminated. The contract shall be 
amended accordingty, and the contractor 
shall be paid the agreed amount. Nothing in 
paragraph (e) of this clause, prescribing the 
amount to be paid to the contractor in the 
event of failure of the contractor and the 
owner to agree upon the whole amount to 
be paid to the contractor because of the ter- 
mination of work under this clause, shall be 
deemed to limit, restrict, or otherwise deter- 
mine or affect the amount or amounts 
which may be agreed upon to be paid to the 
contractor pursuant to this paragraph (d). 

(e) If the contractor and the owner fail to 
agree, aS paragraph (d) provides, on the 
whole amount to be psid to the contractor 
because of the termination of work under 
this clause, the owner shall determine, on 
the basis of information available to him, 
the amount, if any. due to the contractor by 
reason of the termination and shall pay to 
the contractor the amounts determined as 
follows: 

(1) For all contract work performed before 
the effective date of fhe notice of termina- 
tion, the total (without duplication of any 
items) of—- 

(i) The cost of st rorik: 

Gi The cost of settling and paying claims 
arising out of the termination of work 
under subcontracts or orders as paragraph 
(b)(5) of this clause provides. This cost is ex- 
clusive of the amoun vaid or payable on 
account of supplic ials delivered or 
services furnish by the subcontractor 
before the effective date of the notice of 
termination. Thies li be inciud- 
ed in the cost on accot ch payment 
is made under (i) above; an 

(iii) A sum, 3s profit on (i), above, that the 
owner determines to be fair and reasonable. 
But, if it appears that the contractor would 
have sustained a loss on the entire contract 
had it been completed, no profit shall be in- 
cluded or allowed under t subdivision (iii) 
and an appropriate adjustment shail be 
made reduciag the amount of the settle- 
ment to refiect tire indicated rate of loss; 
and 

(2) The reasonable cost of the preserva- 
tion and protection of property incurre 
under parazraph (bx9) of this clause; and 
any other reasonable cost incidental to ter- 
mination of work under this contract, in- 
cluding expense incidental to the determi- 
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nation of the amount due to the contractor 
as the result of the termination of work 
under this contract. The total sum to be 
paid to the contractor under paragraph 
(eX1) of this clause shail not exceed the 
total contract price as reduced by the 
amount of payments otherwise made and as 
further reduced by the contract price of 
work not terminated. Except for normal 
spoilage, and except to the extent that the 
owner shail have otherwise expressly as- 
sumed the risk of loss, there shail be ex- 
cluded from the amounts payable to the 
contractor under (1) above, the fair value, as 
determined by the owner of property which 
is destroyed, lost, stolen, or damaged, to the 
extent that it is undeliverable to the owner, 
or to a buyer under paragraph (b)(7) of this 
clause, 

(f) The contractor shall have the right to 
dispute under the ciause of this contract en- 
titled “Remedies,” from any determination 
the owner makes under paragraph (c) or (e) 
of this clause. But, if the contractor has 
failed to submit his claim within the time 
provided in paragraph (c) of this clause and 
has failed to request extension of such time, 
he shall have no such right of appeal. In 
any case where the owner has determined 
the amount due under paragraph (c) or (e) 
of this clause, the owner shall pay to the 
contractor the following: (1) If there is no 
right of appeal hereunder or if no timely 
appeal has been taken, the amount so deter- 
mined by the owner or (2) if a “Remedies” 
proceeding is initiated, the amount finally 
determined in such “Remedies” proceeding. 

(g) In arriving at the amount due the con- 
tractor under this clause there shali be de- 
ducted (1) all unliquidated advance or other | 
payments on account theretofore made to 
the contractor, applicable to the terminated 
portion of this contract, (2) any claim which 
the owner may have against the contractor 
in connection with this contract, and (3) the 
agreed price for, or the proceeds of sale of, 
any materials, supplies, or other things kept 
by the contractor or sold, under the provi- 
sions of this clause, and not otherwise recov- 
ered by or credited to the owner. 

(h) If the termination hereunder be par- 
tial, before the settlement of the terminated 
portion of this contract, the contractor may 
file with the owner a request in writing for 
an equitable adjustment of the price or 
prices specified in the contract relating to 
the continued portion of the contract (the 
portion not terminated by the notice of ter- 
mination). Such equitable adjustment as 
may be agreed upon shail be made in the 
price or prices. Nothing contained herein 
shall limit the right of the owner and the 
contractor to agree upon the amount or 
amounts to be paid to the contractor for the 
completion of the continued porticn of the 
contract when the contract does not contain 
an established contract price for the contin- 
ued portion. 


7. REMEDIES 


Uniess this contracts provides otherwise, 
all claims, counter-claims, disputes and 
other matters in question between the 
owner and the contractor arising out of or 
relating to this agreement or its breach will 
be decided by arbitration if the parties mu- 
tually agree, or in a court of competent ju- 
risdiction within the State in which the 
owner is located. 
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8. LABOR STANDARDS 


The contracter agrees that ‘‘construction” 
work (as defined by the Secretary of Labor) 
shall be subject to the following labor 


standards provisions, to the extent applica- 
ble: 
(a) Davis-Bacon Act (40 U.S.C. 276a-276a- 


el 


6); 

(b) Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-33); 

(c) Copeland Anti-Kickback Act (18 U.S.C. 
874); and 

(d) Executive Order 11246 (equal employ- 
ment opportunity); 
and implementing rules, regulations, and 
relevant orders of the Secretary of Labor or 
EPA. The contractor further agrees that 
this contract shall include and be subject to 
the “Labor Standards Provisions for Feder- 
ally assisted Construction Contracts” (EPA 
form 5720-4) in effect at the time of execu- 
tion of this agreement. 


9. UTILIZATION OF SMALL AND MINORITY 
BUSINESS 


In accordance with EPA policy as ex- 
pressed in 49 CFR 35.936-7, the contractor 
agrees that small business and minority 
business enterprises shall have the maxi- 
mum practicable opportunity to participate 
in the performance of EPA grant-assisted 
contracts and subcontracts. 


10. AUDIT; ACCESS TO RECORDS 


(a) The contractor shall maintain bocks, 
records, documents and other evidence di- 
rectly pertinent to performance on EPA 
grant work under this contract in accord- 
ance with generally accepted accounting 
principles and practices. consistently ap- 
plied, and 40 CFR 30.605, 30.805, and 35.935- 
7 in effect on the date of execution of this 
contract. The contractor shail also maintain 
the financial information and data used by 
the contractor in the preparation or support 
of the cost submission required under 40 
CFR 35.938-5 in effect on the date of execu- 
tion of this contract for any negoiiated con- 
tract or change order and a copy of the cost 
summary submitted to the owner. The U.S. 
Environmental Protection Agency, the 
Comptroller General of the United States, 
the U.S. Department of Labor, owner, and 
{the State water pollution control agency] 
or any of their authorized representatives 
shall have access to such books, records, 
documents and other evidence for the pur- 
pose of inspection, audit and copying. The 
contractor will provide proper facilities for 
such access and inspection. 

(b) If this contract is a formally adver- 
tised, competitively awarded, fixed price 
contract, the contractor agrees to make 
paragraphs (a) through (f) of this clause ap- 
plicable to all negotiated change orders and 
contract amendments affecting the contract 
price. In the case of ai! other types of prime 
contracts, the contractor agrees to include 
paragraphs (a) through (f) of this clause in 
all his contracts in excess of $10,000 and all 
tier subcontracts in excess of $10,060 and to 
make paragraphs (a) through ({) of this 
clause applicable to all change orders direct- 
ly related to project performance. 

(c) Audits conducted under this provision 
shall be in accordance with generally ac- 
cepted auditing standards and established 
procedures and guidelines of the reviewing 
or audit agency(ies). 

(d) The contractor agrees to the disclosure 
of all information and reports resulting 
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from access to records under paragraphs (a) 
and (b) of this clause, to any of the agencies 
referred to in paragraph (a), provided that 
the contractor is afforded the opportunity 
for an audit exit conference, and an oppor- 
tunity to comment and submit any support- 
ing documentation on the pertinent por- 
tions of the draft audit report and that the 
final EPA audit report will include written 
comments of reasonable length, if any, of 
the contractor. 

(e) Records under paragraphs (a) and (b) 
above, shall be maintained and made availa- 
ble during performance on EPA grant work 
under this contract and unti! 3 years from 
the daie of final EPA grant payment for the 
project. In addition, those records which 
relate to any “Dispute” appeal under an 
EPA grant agreement, to litigation, to the 
settlement of claims arising out of such per- 
formance, or to costs or items to which an 
audit exception has been taken, shall be 
maintained and made available until three 
years after the date of resolution of such 
appeal, litigation, claim or exception. 

(f) The right of access which this clause 
confers will generally be exercised (with re- 
spect to financial records) under (1) negsti- 
ated prime contracts, (2) negotiated change 
orders or contract amendments in excess of 
$10,000 affecting the price of any formally 
advertised, competitively awarded, fixed 
price contract, and (3) subcontracts or pur- 
chase orders under any coni;act other than 
a formally advertised, competitively award- 
ed, fixed price contract. However, this right 
of access will generally not be exercised 
with respect to a prime contract, subcon- 
tract, or purchase order awarded after effec- 
tive price competition. In any event, such 
right of access may be exercised under any 
type of contract or subcontract (1) with re- 
spect to records pertaining directly to con- 
tract performance, excluding any financial 
records of the contractor, (2) if there is any 
indication that fraud, gross abuse, or cor- 
rupt practices may be involved or (3) if the 
contract is terminated for default or for 
convenience. 


11. PRICE REDUCTION FOR DEFECTIVE COST OR 
PRICING DATA 


(This clause is applicable to (1) any nego- 
tiated prime contract in excess of $106,009; 
(2) negotiated contract amendments or 
change orders in excess of $100,000 affecting 
the price of a fornially advertised, competi- 
tively awarded, fixed price contrect; or (3) 
any subcontract or purchase order ix excess 
of $100,000 under a prime contract other 
than a formally cdveriised, competifively 
awarded, fixed price contrect. Change 
orders shall be determined to te in excess of 
$100,000 in accordance with 46 CFR 35.$38- 
5(9). However, this clause is not épplicadle 
for contracts or subcontracis to the extent 
that they are awarded on the basis of effec- 
tive price competition. } 

(a) Tf the owner or EPA determines that 
any price (including profit) negotiated in 
connection with this contract, or any cost 
reimbursable under this contract, was in- 
creased by any significant sums because the 
contractor, or any subcontracter furnished 
incomplete or inaccurate cost or pricing 
data or data not current as certified in his 
certification of current cost or pricing data 
(EPA form 57(¢0-41), then such price or cost 
or profit shail be reduced according!y and 
the contract shall be modified in writing to 
reflect such reduction. 


(b) Failure to agree on a reduction shall 
be subject to the Remedies clause of this 
contract. 

(Note.—Since the contract is subject to re- 
duction under this clause by reason of defec- 
tive cost or pricing data submiited in con- 
nection with ceriain subcontracts, the ‘con- 
tractor may wish to include a clause in each 
such subcontract requiring the subcontrac- 
tor to appropriately indemnify the contrac- 
tor. Ii is also expected that any subcontrac- 
tor sudject to such indemnification will gen- 
eraliu require substantially similar indemni- 
fication for defective cost or pricing data re- 
quired to be submiited by his lower tier sub- 
contractors.) 


12. COVENANT AGAINST CONTINGENT FEES 


The contractor warrants that no person or 
selling agency has been employed or re- 
tained to solicit or secure this contract upon 
an agreement or understanding for a com- 
mission, percentage, brokerage, or contin- 
gent fee, excepting bona fide employees or 
bona fide established commercial or selling 
agencies maintained by the contractor for 
the purpose of securing business. For 
breach or violation of this warranty the 
owner shall have the right to annul this 
contract without liability or in its discretion 
to deduct from the contract price or consid- 
eration, or otherwise recover, the _ full 
amount of such commission, percentage, 
brokerage, or contingent fee. 


13. GRATUITIES 


(a) If the owner finds, after notice and 
hearing, that the contractor or any of the 
contractor’s agents or representatives of- 
fered or gave gratuities (in the form of en- 
tertainment, gifts, or otherwise) to any offi- 
cial, employee or agent of the owner, of the 
State, or of EPA in an attempt to secure a 
contract or favorable treatment in the 
awarding, amending, or making any deter- 
minations related to the performance of 
this contract, the owner may, by written 
notice to the contractor, terminate the right 
of the contractor to proceed under this con- 
tract. The owner may also pursue: other 
rights and remedies that the law or this 
contract provides. However, the existence of 
the facts upon which the owner makes such 
findings shall be in issue and may be re- 
viewed in proceedings under the remedies 
clause of this contract. : 

(b) In the event this contract is terminat- 
ed as provided in paragraph (a) of this 
clause, the owner shall be entitled (1) to 
pursue the same remedies against tie con- 

ractor as it could pursue in the event of a 
breach of the contract by the contractor, 
and (2) as a penalty in addition to any other 
damages to which it may be entitled by law, 
to exemplary darmages in an amount (as de- 
termined by the owner) which shall be not 
less than 3 nor more than 10 times the costs 
the contractor incurs in providing any such 
gratuities to any such officer or empioyee. 


14. PATENTS 


lf this contract invelves research, develop- 
mental, experimental, or demonstration 
work, and any discevery or invention arises 
or is developed in the course of or under 
this contract, such invention or discovery 
shall be subject. to the reporting and rights 
provisions of subpart D of 40 CFR Part 30, 
in effect on the date of execution of this 
contract, including appendix B of part 30. 
In such case, the contractor shall report the 
discovery or invention to EPA directly or 
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hrough the owner, and shall otherwi e ) The terms used tm this clause have th t former PG-53 or approved as an alter- 


with ae owner's responsibilities in a i e thereto may be ae for ail contracts 

lance with subpart D of 40 CFR Part (1) The t ir Act” 1S the Clean under grants awarded before March 1, 1976. 
30. The contractor agrees that the psig ir Ac onde S.C. Pet seq.) 2. EPA exercise of right of access to rec- 
were of — to inventions made —_ this > Uf reaisr Act” s «the ords. Under applicable statutory and reguia- 
contract shail be in acc ike € slean Water Act, as amended | 1.S.C. tory ovisious, EPA has a broad sensors of 
racy and conditions of apT . The £9 b S@q.?. access to grantees’ consulting engineers’ 
contractor shall include ro ant 3) The term “Clean Air Standard rds pertinent to performance of EPA 
provisions to achieve cen y Mi t tua } 


uw tears 
eRe rit 


The contractor agrees 
drawings, designs, specifi 

programs (which are substar 

with EPA grant funds), tech 
operating manuals, and other v 

ted with a proposal or grant applica 
which are specified to be deli 

this oe or ee are pean D 


ferred i in this clause as “Si ubject ‘Data’ ) 
are subject to the rights in ¢ United 
States, as set forth in ames’ D of 40 CF 
Part 30 and im appendix C to 40 CFR Part 
30, in effect on the date of Saaceetl on of tiis 
contract. These rights include the right to 
use, duplicate and disclose such Subject 
Data, in whole or in part, in any manner for 
any purpose whatsoever, and to have others 
do so. For purposes of this clause, ‘““grantee”’ 
as used in appendix C refers to the contrac- 
tor. If the material is copyrightable, the 
contractor may copyright it, as appendix C 
permits, subject to the rights in the Govern 
ment as set forth in appenc C, but the 
owner and the Federal Government 

a royalty-free, nonexclusive, and irrevoc 
license to reproduce, publish and use s 
materials, in yp nape or in part, and to autho- 
rize others to =< . The contr 

clude provisions a propriate 

intent of this « sondition 

expected to pra 

Data. 


16. PROHIBITION AGAINST LISTED 
FACILITIES 


nder 40 CFR Pa rt b 15, ) 
“a ahe co ¢ ontractor ager 


ALS 

ed (42 

Pub. L. 92-604) and s 
Water Act (33 U 


irements 
114 ‘and section 308 of 
> Water Act, respective 
and guidelines 
before the ssi of this ¢ 


matte} l be orformed in APPENDIX D-EPA Trassrrion Poticy--Ex- evs tion ail also consid 
ty listed on the En r Pro [STING CoNsuLTinc ENGINEERING AGREE- ‘ ts for which EPA 
ction segiveecd list of viclati i TS 5 
» this contract 


GQ) To use his best effo: © comply with 
lean air and clean wa 
facilities in which the contrac t is being per- 
formed. 
(4) To insert the st rovi iz re yarreement. 12 se hours med an 3 o 
sions of this clause, i ing thi ippara contained rendix C-! i be used on were p suppor ‘The per 
graph (4), in any a ncceee Su tract, or after reh i, 19% e cla required rates will ve evaluated according to the 
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propriate portions of paragraphs A.2.b. (1) 
and (2) of this appendix. 

(4) Cost plus a fixed fee (profit). All direct 
costs, overhead, and other indirect costs 
claimed will be audited to determine that 
they are reasonable, allowable, and properly 
supported by the consulting engineer’s rec- 
ords. The amount of fixed fee will not be 
questioned unless the total compensation 
appears unreasonable when evaluated ac- 
cording to paragraphs A.2.b. (1) and (2) of 
this appendix. 

(5) Fized price lump sum contracts. Cate- 
gory B and C records will not be audited. 
The contract amount will not be questioned 
unless the total compensation appears un- 
reasonable when evaluated in accordance 
with appropriate portions of paragraphs 
A.2.b. (1) and (2) of this appendix. 

c. If an agreement covers both grant-eligi- 
ble and ineligible work, access to records 
will be exercised to the extent necessary to 
allocate contract work or costs between 
work grant-eligible for title II construction 
grant assistance and ineligible work or costs. 

d. Under agreements that use two or more 
methods of compensation, each part of the 
agreement will be separately audited accord- 
ing to the appropriate subparagraph of 
paragraph (b)(2) of this section. 

e. Any audited firm and the grantee will 
be afforded opportunity for an audit exit 
conference and an opportunity to receive 
and comment upon the pertinent portions 
of each draft audit report. The final audit 
report will include the written comments, if 
any, of the audited parties in addition to 
those of the appropriate State and/or Fed- 
eral agency(ies). 


B. TYPE OF CONTRACT 


1. The  percentage-of-construction-cost 
type of contract, and the multiplier con- 
tract, where the multiplier includes profit, 
may not be used for step 1 or step 2 work 
initiated after June 30, 1975, when the step 
1 or step 2 grant is awarded after June 30, 
1975. (A multiplier type of compensation 
may be used only under acceptable types of 
contracts; see 40 CFR 35.937-1(d).) 

2. Step 1 and step 2 work performed under 
the percentage-of-construction-cost type of 
contract and the multiplier contract, where 
the multiplier includes profit, will be reim- 
bursed and such contracts will not be ques- 
tioned where such costs are reimbursed in 
conjunction with a step 3 grant award 
within the scope of step 2 work contracted 
for prior to July 1, 1975. However, the cur- 
rent step 2 work will not be continued in- 
definitely for multiple, subsequent step 3 
projects in order to avoid modifying the 
consultant agreement. 

3. Where step 2 work is initiated after 
June 30, 1975, under contracts prohibited by 
paragraphs B.1. and B.2. of this appendix, 
EPA approval may not be given nor grant 
assistance awarded until the contract’s 
terms of compensation have been renegoti- 
ated. 

4. Establishing an “upset” figure (an 
upper limit which cannot be exceeded with- 
out a formal amendment to the agreement) 
under a multiplier contract, where the mul- 
tiplier includes profit, is not acceptable 
where renegotiation of such contracts is re- 
quired. In such renegotiation, the amount 
of profit must be specifically identified. 

5. Total allowable contract costs for grant 
payment for. a contract based on a percent- 
age-of-construction-cost will be based on the 
following: 


RULES AND REGULATIONS 


a. Where work for the design step is essen- 
tially continuous from start of design to bid- 
ding, and bid opening for step 3 construc- 
tion occurs within 1 year after substantial 
completion of step 2 design work, the total 
allowable contract costs for grant payment 
may not exceed an amount based upon the 
low, responsive, responsible bid for construc- 
tion. 

b. Where work for the design step is not 
essentially continuous from start of design 
to bidding, or 1 year or more elapses be- 
tween substantial completion of step 2 
design work and bid opening for step 3 con- 
struction, the total allowable contract costs 
for grant payment may not exceed an 
amount based upon the lower of: 

(1) The consulting engineer’s construction 
cost estimate provided at the time of such 
substantial completion plus an escalation of 
this construction cost estimate of up to 5 
percent, but not to exceed the consulting 
engineer’s total compensation based on the 
low, responsive, responsible bid for construc- 
tion, or 


(2) The consulting engineer’s construction 


cost estimate provided at the time of such 
substantial completion plus a consulting en- 
gineer’s compensation esclaiion not to 
exceed $50,000, but not to exceed the con- 
sulting engineer’s total compensation based 
upon the low, responsive, responsible bid for 
construction. 

c. Where the low, responsive, responsible 
bid for construction would have resulted in 
a higher consulting engineer’s total compen- 
sation than paragraph b provides, the Re- 
gional Administrator may also consider a 
reasonable additional compensation for up- 
dating the plans and specifications, revising 
cost estimates, or similar services. 

d. The limitations of paragraph B5 apply 
to all grants awarded under subpart E 
except that— 

(1) If the Regional Administrator had 
made final payment on a project before De- 
cember 17, 1975, the limitations do not 
apply; and 

(2) For other projects on which construc- 
tion for the building and erection of a treat- 
ment works was initiated prtor to December 
17, 1975, the limitations do not apply to any 
request for engineering fee increases attrib- 
utable to construction contract awards or 
change orders approved by the grantee 
prior to December 17, 1975. 

6. Where renegotiation is required under 
this appendix D, such renegotiation is sub- 
ject to 40 CFR 35.937-1, 35.937-6, 35.937-7, 
35.$37-9, and 35.937-10. 


C. ANNOUNCEMENT AND SELECTION 


The requirements of 40 CFR 35.937-2 
through 35.937-4 shail not apply to step l 
work where the step 1 grant was awarded or 
the initiation of step 1 work was approved 
by EPA (under 40 CFR 35.9i7(e)) before 
March 1, 1976, nor to subsequent step 2 and 
step 3 work in accordance with 40 CFR 
35.937-2(d), if the grantee is satisfied with 
the qualifications and performance of the 
engineer employed. 


D. REQUIRED CONSULTING ENGINEERING 
PROVISIONS 


Effective March 1, 1976, the subagreement 
clauses required under appendix C-1 must 
be included in the consulting engineering 
subagreement before grant assistance for 
step 1, 2 or 3 will be awarded and before ini- 
tiation of step 1 work will be approved 
under 40 CFR 35.917(e) or 35.925-18(a) 3. 


E, ENFORCEMENT 


1. Refusal by a consulting engineer to 
insert the required access clause, or to allow 
access to its records, or to renegotiate a con- 
sulting engineering contract according to 
the foregoing requirements, will render 
costs incurred under such contract un- 
allowable. Accordingly, all such costs will be 
questioned and disallowed pending compli- 
ance with this appendix. 

2. Where the Regional Administrator de- 
termines that the time required to comply 
with the access to records and type of con- 
tract provisions of this appendix will unduly 
delay award of grant assistance, he may 
award the grant assistance conditioned 
upon compliance with this appendix within 
a specified period of time. In such event, no - 
grant payments for the affected engineering 
work may be made until such compliance 
has been obtained. 


APPENDIX E.—INNOVATIVE AND ALTERNATIVE 
TECHNOLOGY GUIDELINES 


1. Purpose. These guidelines provide the 
criteria for identifying and evaluating inno- 
vative and alternative waste water treat- 
ment processes and techniques. The Admin- 
istrator may publish additional information. 

2. Authority. These guidelines are pro- 
vided under section 304(d)(3) of the Clean 
Water Act. 2 

3. Applicability. These guidelines apply to: 

a. The analysis of innovative and alterna- 
tive treatment processes and techniques 
under § 35.917-1(d)(8); 

b. Increased grants for eligible treatment 
works under §§35.930-6 (b) and (c) and 
35.908(b)(1); 

e. The funding available for innovative 
and alternative processes and techniques 
under § 35.915-1(b); | 

dad. The funding available for alternatives 
to conventional treatment works for small 
communities under § 35.915-1(e); 

e. The cost-effectiveness preference given 
innovative and alternative processes and 
techniques in section 7 of appendix A to this 
subpart; 

f. The treatment works that may be given 
higher priority on State project priority 
lists under § 35.915(a)(1)¢iii); 

g. Alternative and innovative treatment 
systems in connection with Federai facili- 
ties; 

h. Individual systems authorized by 
§ 35.918, as modified in that section to in- 
clude unconventional or innovative sewers; 

i. The access and reports conditions in 
§ 35.935-20. 

4. Alternative processes and techniques. 
Alternative waste water treatment processes 
and techniques are proven methods which 
provide for the reclaiming and reuse of 
water, productively recycle waste water con- 
stituents or otherwise eliminate the dis- 
charge of pollutants, or recover energy. 

a. In the case of processes and techniques 
for the treatment of effluents, these include 
land treatment, aquifer recharge, aquacul- 
ture, silviculture, and direct reuse for indus- 
trial and other nonpotable purposes, horti- 
culture and revegetation of disturbed land. 
Total containment ponds and ponds for the 
treatment and storage of waste water prior 
to land application and other processes nec- 
essary to provide minimum levels of preap- 
plication treatment are considered to be 
part of alternative technology systems for 
the purpose of this section. 

b. For sludges, these include land applica- 
tion for horticultural, silvicultural, or agri- 
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cultural purposes (including supplemental 
processing by means such as composting cr 
drying), and revegetation of disturbed lands. 

c. Energy recovery facilities include ccodis- 
posal measures for sludge and refuse which 
produce energy; anaerobic digestion facili- 
ties (Provided, That more than $0 percent 
of the methane gas is recovered and used as 
fuel); and equipment which provides for the 
use of Gigester gas within the treatment 
works. Self-sustaining incineration may also 
be included provided that the energy recev- 
ered and productively used is greater than 
the energy consumed to dewater the sludge 
to an autogenous state. 

d. Also included are individual and other 
onsite treatment systems with subsurface or 
other means of eifluent disposal and facili- 
ties constructed for the specific purpose of 
septage treatment. 

e. The term “alternative 
guidelines includes the terms ‘“uncconven- 
tional” and “alternative to conventionai”’ as 
used in the Act. ; 

f. The term “alternative” does not include 
collector sewers, interceptors, storm or sani- 
tary sewers or the separation therecf; or 
major sewer rehabilitation, except insofar 
as they are alternatives to conventional 
treatment works for small communitics 
under § 35.915-1(e) or part of individual sys- 
tems under § 35.918. 

5. Innovative processes and techniques. 
Innovative waste water treatment processes 
and techniques are developed method 
which have noi been fully proven under ro 
circumstances of their contemplated use 
and which represent a significant advance- 
ment over the state of the art in terms of 
meeting the national — of cost recuc- 
tion, increased energy conservation or recov- 
ery, ereater rec sc ‘and conservation of 
water resources ‘including preventing the 
mixing of pollutants with water), recilama- 
tion or reuse of efflue ents and resources (in- 
cluding increased productivity of arid 
lands), improved efficiency and/or reliabil- 
ity, the beneficial use of sludges or effluent 
constituents, better management of toxic 
maiteriais or increased environmental bene- 
fits. For the purpose of these guidelines, in- 
novative waste water treatment processes 
and techniques are generally limited to new 
and improved applications of those aiterna- 
tive processes and techniques i 
accordance with paragraph 4 eo! 
lines, including both treatmeni at cen 
ized facilities and individual and oi 
onsite treatment. Teatment processes 
based on the conventional concept of treai- 
ment (by means of biclogicai or physicai/ 
chemical unit processes) and discharge to 
surface waters shall not be considered inno- 
vative waste water treatment processes and 
techniques except where it is demonstrated 
that these processes and techniques, as a 


” as used in these 
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RULES AND REGULATIONS 


minimum, meet either the cost-reduction or 
energy-reduction criterion described in sec- 
tion 6 of these guidelines. Treatment and 
discharge systems include primary treat- 
ment, suspended-growth or fixed-growth 
biological systems for secondary or advance 
waste water treatment, physical/chemical 
treatment, disinfection, and sludge process- 
ing. The term “innovative” does not include 
collector sewers, interceptors, storm or sani- 
tary sewers or the separation of them, or 
major sewer rehabilitation, except insofar 
as they meet the criteria in paragraph 6 of 
these guidelines and are alternatives to con- 
ventional treatment works for small commu- 
nities under § 35.915-1(e) or part of individu- 
al systems under § 35.918. 

6. Criteria for ni lange I 
processes and techniques. a. 
Administrator will 
in dete i 
ment pro 
The ae a _ should be : >xt, 
- paragraph 5. These criteria do not neces- 

rily preclude a determination by the Re- 
peste Administrator that a treatment 
system is innovative because of local vari- 
ations in geographic or climatic conditions 
which affect treatment plant design and op- 
eration or because it achieves significant 
public benefits through the advancement of 
technology which would otherwise not be 
possible. The Regional Administrator 
should consult with EPA headquarters 
about determinations made in other BPA re- 
gions on similar processes and te chniques. 

b. New or improved applications of alter- 
native waste water treatment processes and 
techniaques may be innovative for the pur- 
poses of this regulation if they meet one or 
more of the criteria in aragraphs e(1) 
through ¢() of this paragraph. 
and discharge systems (i.e., sysi 
are not new or improved nearicn bi 
ternative waste water treatment pro 
and techniques in accordance with para- 
graph 4 of these guidelines) must meet the 
criteria of cither paragraph 6e(1) or 6e(2), 
as a minimum, in order to be innovative for 
the purposes of these guidelines. 

c. These six criteria are esseni! 
same as those used to evaluate any pi rOj ject 
proposed for grant assistance. Tne prin rcipal 
difference is that some newly developed 
processes and techniques may have the po- 
tential to provide significant advancements 
in the state of the art with respect to one or 
mere of these criteria. Inherent in ine con- 
cept of advancement of techno'cey is a 
degree of risk which is necessary to imitiaily 
demonstrate a method on a full, operational 
scale under the circumstances of its contem- 
plated use. This risk, while recognized to be 
a necessary element in the implementation 
of innovative technolegy, must be mini- 
mized by limiting the projects funded to 
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those which have been fully developed and 
shown to be feasible through operation on a 
smaller scale. The risk must also be com- 
mensurate with the potential benefits (i.e., 
greater potential benefits must be possible 
in the case of innovative technology pro- 
jects where greater risk is involved). 

a. Increased Federal funding under 
35.908(b) may be made only from the re- 
serve in §35.915-1(b). Tne Regional Admin- 
istrator may fund a number of projects 
using the sarne type cf innovative technol- 
ogy if he desires to encourage certain inno- 
vative processes and techniaues because the 
potential benefits are great in comparison 
to the risks, or if operation under differing” 
conditions of climatic, geology, ete., is desir- 
able to demonstrate the technclogy. 

e. The Regional Administratcr will us 
the following criteria to determine whet 
Ws aste water treatment processes and 
niques are innovative: 

a) The life cycle cost of the treatment 
works is at least 15 percent rl than that 
for t the most cost- eifec tive alternative which 

oes not incorporate innovative waste water 
tread ment processes and te porgpey (i.e., is 
no more than 85 percent of the life cycle 
cost of the most cost- cose noninnova- 
tive alternative). 

(2) The net primary energy requirements 
for the operation of the treatment works 
are at least 20 percent less than the net 
energy requirements of the least net energy 
alternative which does not incorporate inno- 
vative waste water treatment processes and 

(i.e., the net energy reauire- 

1 re no more than 86 percent of those 

for the ie ast net enersy noninnovative-alter- 

native). The least net energy noninnovative 

alternative must be one of the alternatives 

selecte di for analysis under section 5 of ap- 
pendi 

(3) T operational reliability of tt 
ment works is improved in ¢ 1 
creased susceptibility to upsets or interfer- 
ence, reduced occurrence of inadequately 
treated discharges and decreased leveis of 
operator attention and skills required. 

(4) The treatment works rovides for 
better management of toxic : nich 
would otherwise resutt iviron- 
mental boezards. 

(5) The treatment 
creased pe secret benefiis 

water cons servat ion, more a ifective 2 land use, 

ed t t3 iz ground 
s : . as 


tech- 


terms 


works resuits 


d operation of 


) The ‘treatment works provide for new 
or aceaitil methods of icint treatment and 
management of municipal and industrial 
wanes that are discharged into municipal 

Lemms. 
. 18-27 


{FR Doc 241 Filed 9-26-78; 8:45 am] 
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